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ARTICLE 


Union Security Provisions, Academic Freedom and Tenure: The 
Implications of Chicago Teachers Union v. 
Hudson Steven G. Olswang 


Academic freedom evolved to protect a faculty member’s 
ability to speak and associate freely. The traditional protec- 
tion of academic freedom was through the contract of tenure. 
In more recent times, faculty have chosen collective bargain- 
ing as another method to secure employment privileges. Re- 
cent Supreme Court decisions have addressed the relation- 
ship between freedom of speech and association and union 
security provisions which become part of collective bargain- 
ing agreements. In particular, unions have been precluded 
from collecting full representation fees from dissenting 
bargaining unit members in order to prevent infringements of 
speech and associational freedoms. The Court has not yet ad- 
dressed the possible infringement on faculty academic 
freedoms and tenure that could result from a union security 
arrangement, such as the union or agency shop. This article 
discusses the legality of union security provisions and their 
limitations as they relate to constitutionally protected 
freedoms of speech and association. The article analyzes the 
special situation of faculty collective bargaining and iden- 
tifies the potential threat to academic freedom and tenure 
caused by union security provisions. 


COMMENTARY 


The Age Discrimination in Employment Act Amendments 
of 1986: Implications for Tenure and 
Retirement Oscar M. Ruebhausen 


The potential for conflict between the duration of faculty 
tenure arrangements and the age discrimination laws poses a 
latent threat to the system of tenure itself. This threat, while 
real, is avoidable. Such is the thesis of this commentary by the 
former Chair of the Commission on College Retirement whose 
reports were issued in 1986 and 1987. This commentary first 
analyzes, and brings fresh insights to, the nature of the tenure 
arrangement, the distinction between retirement and the ter- 
mination of tenure, and the recent amendments to the federal 
Age Discrimination in Employment Act, particularly the 





‘special rule’’ for tenured faculty. The commentary then ex- 
plores steps that could avoid potential conflict between the 
tenure arrangements and the age discrimination laws. 
Specific suggestions are made for arrangements for the ter- 
mination of tenure contracts between faculty and their col- 
leges and universities. 


STUDENT CASE COMMENTS 


Blair v. Washington State University: Making State ERA’s a 
Potent Remedy for Sex Discrimination in Athletics 
Doralice McEuen Graff 
Kathleen M. Meyers 
John E. Tyler 


Eiseman v. State of New York: The Duty of a College to Protect 
Its Students from Harm by Other Students Admitted Under 
Special Programs 

Dena M. Kobasic 
Elizabeth R. Smith 
Linda S. Barmore Zucker 


Pime v. Loyola University of Chicago: The Seventh Circuit 
Extends the BFOQ Defense 
Susan J. Curry 
Donald J. Manderfeld 
William H. Sullivan 


Cumulative Index 





UNION SECURITY PROVISIONS, ACADEMIC 
FREEDOM AND TENURE: THE IMPLICATIONS 
OF CHICAGO TEACHERS UNION Vv. HUDSON 


Steven G. Olswang* 


Nowhere in the world is there a more unique employment rela- 
tionship than that between American colleges and universities and their 
faculty. Faculty enjoy security in their employment through tenure, the 
contract which guarantees faculty continuous employment subject to 
termination only for cause or in situations of financial distress or 
program discontinuance.’ Tenure was primarily created to protect fac- 
ulty academic freedom, that special concept which ensures faculty the 
right to teach, conduct research, and speak freely without fear of 
retribution through dismissal.? 

Beyond this unique employment relationship, faculty in private 
universities’ and in many state institutions enjoy the added employment 
security given through collective bargaining. One attribute of the col- 
lective bargaining system is the ability of the union to secure financial 
support from all those it represents through union security provisions, 
including union shops and agency shops. Recent court decisions have 
affected the nature of the union security provision, specifically in the 
way dues or fees from dissenting members of an employee bargaining 
unit may be calculated. 

The introduction of collective bargaining into American higher 
education has caused and will continue to cause strife, particularly for 
the employing colleges and universities. Institutions are called upon to 
choose between their obligations under collective bargaining laws and 
their principled relations with and tenure obligations to faculty mem- 
bers. One particular conflict not yet resolved is the relationship between 
mandatory union membership (the union shop) or the required payment 





* Vice Provost and Associate Professor, University of Washington. J.D., University 
of Illinois, 1971, Ph.D., University of Washington, 1977. 

1. See generally, Lee and Olswang, The Parameters of the Faculty Employment 
Relationship, in 1 HIGHER EDUCATION HANDBOOK OF THEORY AND RESEARCH 213 (J. Smart 
ed. 1985). 

2. See generally, W.P. Metzger, THE AMERICAN CONCEPT OF ACADEMIC FREEDOM IN 
FORMATION (1977); Note, The Role of Academic Freedom in Defining the Faculty Em- 
ployment Contract, Case W. REs. L. REv. 608, 613-15 (1981). 

3. Faculty in private colleges and universities are eligible to elect collective 
bargaining under the provisions in the National Labor Relations Act except in ‘‘mature’’ 
universities where faculty are deemed to be managers, NLRB v. Yeshiva University, 444 
U.S. 672, 680, 100 S. Ct. 856, 861 (1980), or supervisors, Boston University, 281 N.L.R.B. 
No. 115 (1986). 
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of representational fees (the agency shop), together with the conse- 
quences which may stem from the failure of faculty members to pay, 
and the right of faculty members to be free in their associational choices 
which are protected under academic freedom and tenure. 

This article explores the relationship between union security pro- 
visions in a collective bargaining agreement and the rights of faculty 
protected by tenure and academic freedom. In particular, this article 
explores four issues: (1) the rights of association and non-association 
protected by tenure and academic freedom; (2) the legality of union 
security provisions and the consequences for their violation; (3) the 
legal parameters of union security fee use and permissible collection 
procedures; and (4) the compatibility of academic freedom, tenure, and 
union security provisions of a faculty collective bargaining contract. 
This article concludes with the options available to colleges and uni- 
versities and with concerns that such employers must take into account 
when negotiating contracts for faculty under collective bargaining laws. 


I. ACADEMIC FREEDOM, TENURE, AND FREEDOM OF ASSOCIATION 


While faculty members enjoy all the employment protections af- 
forded employees in non-academic organizations, they also have the 
additional employment protections of academic freedom and tenure. 
Academic freedom and tenure evolved to protect faculty from trustees’ 
intolerance of faculty exploration which challenged the status quo and 
court deference to the trustees’ authority.* Since that evolution academic 
freedom has come to be viewed as ‘‘a special concern of the [flirst 
[aJmendment.’’s 

The principle of academic freedom ordains that faculty be free to 
pursue their teaching and research, no matter how controversial, and 
be free as other citizens in their external utterances, without fear of 
negative employment consequences.* These freedoms are protected 
through the contract of tenure, a set of procedural safeguards created 
to ensure that the exercise of academic freedom is not improperly used 
as a basis for job termination.’ Tenure is a conditional contract, ter- 





4. Developments in the Law: Academic Freedom, 81 Harv. L. REv. 1045, 1048- 
51 (1968). 

5. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 

6. See generally American Association of University Professors, Academic Free- 
dom and Tenure: 1940 Statement of Principles and Interpretive Comments, AAUP PoLicy 
DOCUMENTS AND REPORTS 3 (1984). Courts have found colleges and universities responsible 
for complying with the principles and practices incorporated in these AAUP policy 
statements, interpreting them as a kind of industry practice based on widely held norms 
and beliefs, whether or not they are specifically written into the university’s rules. Greene 
v. Howard University, 412 F.2d 1128 (D.C. Cir. 1969). 


7. Lee and Olswang, supra note 1; Metzger, The History of Tenure, TENURE 3 
(1979). 
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minable for cause® or for noncausal reasons including financial exi- 
gency,® program discontinuance,’® and mandatory retirement." In public 
institutions, tenure is deemed a property interest protected by the due 
process clause of the fourteenth amendment.” 

When tenure is challenged, that due process ensures that the 
reasons given for the action are valid and that they are not a pretext 
to punish a faculty member for the legitimate exercise of academic 
freedom. Due process has several components in the academic employ- 
ment setting, and while the procedures may be adapted to the particular 
characteristics of the controversy, they normally include: 


(1) written notice of the grounds for the termination; (2) disclosure 
of the evidence supporting the termination; (3) the right to confront 
and cross-examine adverse witnesses; (4) an opportunity to be 
heard in person and to present witnesses and documentary evi- 
dence; (5) a neutral and detached hearing body; and (6) a written 
statement by the fact finders as to the evidence relied upon.” 


The courts have not required that faculty dismissal hearings have the 
full panoply of procedures common to an adversarial court hearing, 
but only that they be fair and afford notice and the right to be heard. 
‘‘A proceeding may provide a fair and adequate opportunity for the 


grievant to present [the grievant’s] side of the issues without either the 
legal technicalities of the hearsay rule or the presence of counsel.’’™* 
So long as adequate procedures are followed, courts generally will not 
interfere with the substantive outcomes of dismissal proceedings. ‘‘Due 





8. Lovaine, Grounds for Dismissing Tenured Postsecondary Faculty for Cause, 10 
J.C.U.L. 419 (1983). In general, causes accepted as justifying termination of tenured 
faculty include incompetence, moral turpitude, neglect of duty, and violation of insti- 
tutional rules. 

9. Bickel, Termination of Faculty, Current Legal Developments, 11 NOLPE L.J. 1 
(1983); Olswang, Planning the Unthinkable: Issues in Institutional Reorganization and 
Faculty Reductions, 9 J.C.U.L. 431 (1982); Johnson, The Problems of Contraction: Legal 
Considerations in University Entrenchment, 10 J.L. & Epuc. 269 (1981). 

10. Clague, Jimenez v. Almovodar: Program Discontinuance as a Cause for Ter- 
mination of Tenured Faculty in Public Institutions, 9 Epuc. L. Rep. 805 (1983). 

11. The 1986 Amendments to the Age Discrimination in Employment Act permit 
the mandatory retirement of tenured faculty no sooner than age 70 until December 31, 
1993, at which time mandatory retirement at any age will no longer be permissible. Age 
Discrimination in Employment Act Amendments of 1986, 29 U.S.C.A. § 631(d) (West 
Supp. 1987). 

12. Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 (1972); Perry v. 
Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972). 

13. Chung v. Park, 514 F.2d 382, 386 (3d Cir. 1975). See also Ferguson v. Thomas, 
430 F.2d 452 (5th Cir. 1970). For a broader view of the components of academic due 
process, see Joughin, Academic Due Process, in ACADEMIC FREEDOM AND TENURE 269 
(1967). 

14. Toney v. Reagan, 467 F.2d 953, 958 (9th Cir. 1972). 
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process should not be employed to insure that this [decision] is ‘wise’ 
but only that it is not unreasonable, arbitrary or capricious.’’® 

The protection of the faculty member’s right of association or 
nonassociation is one aspect of academic freedom. Termination of 
tenure for the exercise of that right impermissibly violates what tenure 
was created to protect. The early case of Sweezy v. State of New 
Hampshire’* was one of the first examples of academic freedom’s 
protection of associational rights. 

Paul Sweezy, a faculty member at the University of New Hampshire, 
was convicted of contempt for refusing to answer questions about his 
political beliefs, his political associations, and the content of his class 
lectures, in an inquiry authorized by the New Hampshire legislature.’” 
The United States Supreme Court found that the inquiry into his 
associations violated Sweezy’s rights as ‘‘safeguarded by the Bill of 
Rights and the [flourteenth [aJmendment.’’*® The Court thus clarified 
that the freedom of association guaranteed every citizen by the U.S. 
Constitution applies equally to faculty. Furthermore, the Court imposed 
a higher level of protection when the infringement affects faculty 
academic freedoms. ‘“‘It is particularly important that the exercise of 
the power of compulsory process be carefully circumscribed when the 
investigative process tends to impinge upon such highly sensitive areas 
as freedom of speech or press, freedom of political association, and 
freedom of communication of ideas, particularly in the academic com- 
munity.’’’® 

Ten years later, the United States Supreme Court decided Keyishian 
v. Board of Regents,”° in which again faculty were punished, this time 
with the threat of job loss, for exercising their rights of association. 
Harry Keyishian and other faculty members of the State University of 
New York were required to sign ‘‘loyalty oaths’’ as a condition of 
continued state employment. In fact, because of his failure to sign the 
required state certificate of non-association with subversive organiza- 
tions, Keyishian’s term contract was not renewed. 

The Court found a valid state interest ‘‘in protecting its educational 
system from subversion,’’?! but determined that the means pursued by 
the state in accomplishing such protection must be narrowly formed if 
they stifle fundamental liberties. This becomes of even greater moment 
when academic freedom rights of faculty are implicated. ‘‘The vigilant 
protection of constitutional freedom is nowhere more vital than in the 
community of American schools,’’?? since academic freedom ‘‘is of 





. Chung, 514 F.2d at 387 (footnote omitted). 

. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

. 100 N.H. 103, 121 A.2d 783 (1956). 

. Sweezy v. New Hampshire, 354 U.S. at 250, 77 S. Ct. at 1211. 

. Id. at 245, 77 S. Ct. at 1209. 

. 385 U.S. 589, 87 S. Ct. 675 (1967). 

. Id. at 602, 87 S. Ct. at 683. 

. Id. at 603, 87 S. Ct. at 683 (citing Shelton v. Tucker, 364 U.S. 479, 487, 81 
S. Ct. 247, 251 (1960)). 
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transcendent value to all of us and not merely to the teachers con- 
cerned.’’?? The Court held that Keyishian’s associational rights were 
too broadly infringed upon by the state regulation, and struck down as 
overbroad the loyalty oath requirement.”* 

Freedom of association and freedom of speech are fundamental 
constitutional rights protected from infringement by the government 
absent a compelling state interest. Even with the presence of such an 
interest, ‘‘precision of regulation must be the touchstone in an area so 
closely touching our most precious freedoms.’’?> Since those same 
liberties are incorporated as elements of faculty academic freedom, 
which the Court has elevated to a higher standard of protection, gov- 
ernment infringements of faculty associational freedoms are even more 
difficult to sustain. Indeed, when it came to the state’s asserted interests 
over Sweezy’s constitutional rights of association, the Supreme Court 
said: ‘‘We do not now conceive of any circumstance wherein a state 
interest would justify infringement of rights in these fields.’’?® 


II. UNION SECURITY PROVISIONS 


Most state public employment relations laws follow the pattern 
established in the National Labor Relations Act,?” which permits a 
certified bargaining unit representative to negotiate various union se- 
curity provisions with an employer. Union security provisions can range 
from the dues checkoff, through which an employer deducts union 
dues from the paychecks of bargaining unit members at the request of 
an employee and transmits them to the certified bargaining agent, to 
the union shop in which all members of the bargaining unit within a 
fixed period of time after employment, or after the agreement is reached, 
must join the union. The legality of such forced association in the 
employment environment, which allegedly violates the first amend- 
ment, was first addressed by the Supreme Court in Railway Employees’ 
Department v. Hanson.”* 

In Hanson, employees who were not members of the union sued 
both the union and the employer, Union Pacific Railroad Company, to 
enjoin the enforcement of a union shop agreement between the railroad 
company and the union. The underlying agreement required all mem- 
bers of the bargaining unit to join the union within sixty days or face 
loss of employment. The non-union employees argued that the Railway 
Labor Act, which authorized union shop agreements, violated their 





23. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683. 

24. For other loyalty oath cases, see Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct. 
1316 (1964); Cramp v. Board of Pub. Instruction, 368 U.S. 278, 82 S. Ct. 275 (1961); 
Slochower v. Board of Higher Educ., 350 U.S. 551, 76 S. Ct. 631 (1956); Wieman v. 
Updegraff, 344 U.S. 183, 73 S. Ct. 215 (1952). 

25. NAACP v. Button, 371 U.S. 415, 438, 83 S. Ct. 328, 340 (1963). 

26. Sweezy, 354 U.S. at 251, 77 S. Ct. at 1212. 

27. National Labor Relations Act, as amended 29 U.S.C. §§ 151-69 (1982). 

28. 351 U.S. 225, 76 S. Ct. 984 (1956) [hereinafter Hanson]. 
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rights as residents of Nebraska under the Nebraska Constitution” to 
have the right to work regardless of labor organization affiliation. The 
Nebraska trial court issued an injunction prohibiting enforcement of 
the forced union membership provision, a decision affirmed by the 
Supreme Court of Nebraska.*° The Nebraska Supreme Court held that 
no valid federal law superseded the right to work provision of the 
Nebraska Constitution. 

The Railway Labor Act, which controlled the employee-employer 
bargaining relationship in Hanson, had been amended in 1951 to 
permit, among other things, union shop agreements.*! The 1951 amend- 
ment, permitting negotiation of union shop agreements, was passed by 
Congress expressly to allow those agreements, notwithstanding the law 
“‘of state.’’*? Addressing the question of the supremacy clause of article 
VI of the United States Constitution, the United States Supreme Court 
held that the power of Congress to regulate labor relations in interstate 
industries supersedes conflicting state law provisions.** 

Addressing the-constitutional question of the validity of union 
security provisions, the Court noted that it had frequently included the 
right to work within the concept of liberty protected by the due process 
clause.** The Supreme Court, nonetheless, held that Congress’ police 
power under the commerce clause permitted it to authorize union shops 
as a method of ensuring industrial peace along the arteries of interstate 
commerce, even if this infringed other protected rights.* 

The employees had also argued that the union shop agreement 
violated their first amendment rights to be free in their ideological and 
political associations by forcing them to join a union with whose 
positions they did not agree.** Noting that an individual is not required 





29. NeB. Const. art. XV, § 13. 
30. Hanson v. Union Pacific R.R. Co., 160 Neb. 669, 71 N.W.2d 526 (1955). 
31. Railway Labor Act, ch. 1220, 64 Stat. 1238 (1951) (codified as amended at 45 
U.S.C. § 152 (1982)). 
32. Id. § 2, Eleventh. 
33. Hanson, 351 U.S. at 233, 76 S. Ct. at 719; NLRB v. Jones & Laughlin Steel 
Corp., 301 U.S. 1, 57 S. Ct. 615 (1937); Texas & N.O.R. Co. v. Brotherhood of Ry. & 
S.S. Clerks, 281 U.S. 548, 50 S. Ct. 427 (1930). 
34. Hanson, 351 U.S. at 234, 76 S. Ct. at 719; Truax v. Raich, 239 U.S. 33, 36 S. 
Ct. 7 (1915). 
35. Hanson, 351 U.S. at 235, 76 S. Ct. at 720. 
36. In Hanson, and subsequent cases discussed infra the plaintiffs were seeking to 
void a private collective bargaining agreement as violating their constitutional rights of 
association and due process. The Court held that there was governmental action sufficient 
for jurisdiction since it was a federal statute, the Railway Labor Act, which permitted 
the private contract terms. 
In other words, the federal statute is the source of the power and authority by 
which any private rights are lost or sacrificed [citations omitted]. The enactment 
of the federal statute authorizing union shop agreements is the governmental 
action on which the Constitution operates, though it takes a private agreement 
to invoke the federal sanction. 

Hanson, 351 U.S. at 232, 76 S. Ct. at 718. Thus, private employers, including colleges 
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to conform to the ideology of a union, and that the only obligation 
imposed by the Railway Labor Act is payment of ‘‘periodic dues, 
initiation fees and assessments,’’ the Court held that the union security 
provision alone did not violate the employee’s first amendment rights. 
‘‘We only hold that the requirement for financial support of the collec- 
tive-bargaining agency by all who receive the benefits of its work is 
within the power of Congress under the [c]lommerce [c]lause and does 
not violate either the [f]irst or [f]ifth [a]mendments.’’?’ 

While upholding the validity of Congressional acts permitting un- 
ion shop arrangements, the Supreme Court simultaneously made clear 
that ‘‘if other conditions are in fact imposed, or if the exaction of dues, 
initiation fees, or assessments is used as a cover for forcing ideological 
conformity or other action in contravention of the [first [a]}mendment,”’ 
the Court would view the matter differently.** However, since on the 
record no such allegations were made, the Supreme Court simply held 
that Congress had the right to permit, between an employer and a 
union, security provisions including union shops without such provi- 
sions violating the first amendment rights of employees. 

The United States Supreme Court again addressed the union se- 
curity provisions authorized in the Railway Labor Act in International 
Association of Machinists v. Street.*° In Street the Supreme Court was 
called on to confront directly the issue it had reserved in Hanson, 
whether it violated employees’ first amendment rights to have union 
dues, compelled under a union shop provision, used to support can- 
didates for political office whom employees ideologically opposed. 

Reiterating its holding in Hanson, the Supreme Court first upheld 
the validity of union security provisions.*° In tracing the history of the 
Railway Labor Act, the Supreme Court determined that the permissible 
union security provisions added to the Act in 1951 were for the sole 
purpose of eliminating the ‘‘free rider’’ by requiring the sharing of the 
costs by all beneficiaries of union activity. The Court further determined 
that Congress was fully cognizant of the potential infringement of 
employees’ rights when it enacted the union security provision and it 
was not Congress’ intent to permit the violation of first amendment 
rights of employees by allowing union security provisions. Thus, in 
Street the Court held that ‘‘we give [the Act] the construction which 
achieves both congressional purposes when we hold as we do that [the 
Act] is to be construed to deny the union over an employee’s objection 
the power to use [the employee’s] exacted funds to support political 
causes which [the employee] opposes.’’* 





and universities operating under the NLRA, are exercising governmental action, just as 
public colleges and universities are when they impair employees’ constitutional rights 
under collective bargaining agreements. 

37. Hanson, 351 U.S. at 238, 76 S. Ct. at 721. 

38. Id. 

39. 367 U.S. 740, 81 S. Ct. 1784 (1961) [hereinafter Street]. 

40. Id. at 749, 81 S. Ct. at 1789-90. 

41. Id. at 768-69, 81 S. Ct. at 1800. 
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In considering a remedy, the Supreme Court refused the plaintiff’s 
request to enjoin the enforcement of the union shop agreement, reit- 
erating its holding in Hanson that union security provisions are gen- 
erally permissible,*? and noting that cessation of collection of all dues 
was inappropriate because not everyone objected to the expenditures. 
The Supreme Court suggested that the most appropriate remedy ap- 
peared to be restitution to each of the dissenting employees of an 
amount that represented ‘‘the portion of his money the employee would 
be entitled to recover in the same proportion that the expenditures for 
political purposes which he had advised the union he disapproved bore 
to the total union budget.’’* 

Inferentially, the Court did identify those costs which would not 
be legitimate. The Court noted that the use of dissenters’ fees to support 
candidates for public office and advance political programs was not 
appropriate because they were not: 


a use which helps defray the expenses of the negotiation or 
administration of collective agreements or the expenses entailed 
in the adjustment of grievances and disputes. In other words, it 
is a use which falls clearly outside the reasons advanced by the 
unions and accepted by Congress why authority to make union 
shop agreements was justified.“ 


Just two years later, the United States Supreme Court again faced 
the question, under the Railway Labor Act, of union dues exacted from 
dissenting employees who believed their funds were to be used to 
support political causes which they opposed. In Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express and Station Employ- 
ees v. Allen,** the employees alleged that funds they were expected to 
pay as dues to secure their union membership and preserve their jobs 
were to be used for purposes unrelated to collective bargaining, namely: 
“‘(1) to support or oppose legislation, (2) to influence votes in elections 
for public office, (3) to make campaign contributions in such elections, 
and (4) to support the death benefit system operated by [the union].’’* 

The Supreme Court reaffirmed that payments to unions called for 
by a collective bargaining agreement must be paid by dissenting em- 
ployees provided an adjustment is made to protect their first amendment 
rights.*” In assigning the remedy, the Supreme Court, for the first time, 
shifted the major burden to the union to accommodate the dissenters. 
‘‘Since the unions possess the facts and records from which the pro- 





. Id. at 771, 81 S. Ct. at 1801. 
. Id. at 775, 81 S. Ct. at 1803. 
. Id. at 768, 81 S. Ct. at 1800. 
. 373 U.S. 113, 83 S. Ct. 1158 (1963) [hereinafter Allen]. 
. Id. at 117, 83 S. Ct. at 1161. 
. Id. at 120, 83 S. Ct. at 1162. 
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portion of political to total union expenditures can reasonably be 
calculated, basic considerations of fairness compel that they, not the 
individual employees, bear the burden of proving such proportions.’’** 
The difference was to be refunded to the dissenting employee. Equally 
important, the Court ordered that a reduction of future charges to 
dissenters should be made in the same proportion. The remedy, there- 
fore, was not only retroactive in requiring a refund to the dissenters of 
funds inappropriately collected and expended, but was also prospective 
in requiring a reduction in the fees to be collected in the future to 
recognize the impropriety in the first place of exacting such funds in 
violation of an employee’s first amendment rights. Finally, the Supreme 
Court suggested strongly that unions should ‘‘consider the adoption by 
their membership of some voluntary plan by which dissenters would 
be afforded an internal union remedy.’’*° 

In Hanson, Street and Allen, the United States Supreme Court was 
asked to address the union security fee issues prompted by federal 
legislation. The same reasoning, however, was applied by the Supreme 
Court in Abood v. Detroit Board of Education® to state public sector 
collective bargaining laws. Further, while the litigation under the 
Railway Labor Act involved union shop provisions, the litigation in 
Abood involved an agency shop arrangement whereby employees rep- 
resented by a union were required to pay a service fee equivalent to 
dues instead of being required to join the union. Exacted fees under 
both types of union security provisions were treated identically by the 
Supreme Court. 

In Abood, two questions were before the Court: whether an agency 
shop provision in a collective bargaining agreement covering govern- 
mental employees was constitutionally valid, and whether exacting fees 
for political purposes violated dissenting employees’ first amendment 
rights. In answer to the first question, the Supreme Court reaffirmed 
its earlier holdings, this time not solely on grounds of statutory inter- 
pretation, but on clear constitutional grounds. 


To be required to help finance the union as a collective-bargaining 
agent might well be thought, therefore, to interfere in some way 
with an employee’s freedom to associate for the advancement of 
ideas, or to refrain from doing so, as [the employee] sees fit. But 
the judgment clearly made in Hanson and Street is that such 
interference as exists is constitutionally justified by the legislative 
assessment of the important contribution of the union shop to the 
system of labor relations established by Congress.* 





. Id. at 122, 83'S. Ct. at 1163. 
. Id. at 122, 83 S. Ct. at 1164. 
. 431 U.S. 209, 97 S. Ct. 1782 (1977) [hereinafter Abood]. 
. Id. at 222, 97 S. Ct. at 1793. 
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Finding that ‘‘governmental interests advanced by the agency-shop 
provision in the Michigan statute are much the same as those promoted 
by similar provisions in federal labor law,’’ and the ‘‘desirability of 
labor peace is not less important in the public sector, nor is the risk 
of ‘free riders’ any smaller,’’ the Supreme Court upheld the validity of 
agency shop provisions enacted by the Michigan State legislature.*? 

The Supreme Court likewise applied its limitation on the use of 
exacted fees to public sector employment, reinforcing its earlier deci- 
sions that the ‘‘government may not require an individual to relinquish 
rights guaranteed him by the [flirst [aJmendment as a condition to 
public employment.’’®* Further ‘‘[t]he fact that the appellants are com- 
pelled to make rather than prohibited from making, contributions for 
political purposes works no less an infringement of their constitutional 
rights.’’** Thus, unions representing governmental employees may not 
use exacted fees for political purposes over the objection of dissenting 
employees. 

It is important to note that the Court did not hold that ‘‘a union 
cannot constitutionally spend funds for the expression of political 
views, on behalf of political candidates, or toward the advancement of 
other ideological causes not germane to the duties of collective bar- 
gaining representation.’’*> The Court simply held that a union cannot 
against an employee’s will use funds for those purposes secured under 
threat of loss of government employment. 

Once again, determining an appropriate remedy was one of the 
most difficult issues facing the Supreme Court in Abood. ‘‘The objective 
must be to devise a way of preventing compulsory subsidization of 
ideological activity by employees who object thereto without restricting 
the union’s ability to require every employee to contribute to the cost 
of collective-bargaining activities.’’** Because the record was inadequate 
to decide the proportion of funds expended for inappropriate political 
activities, the Supreme Court remanded the matter for further action. 
However, the Court did note, in guidance to the lower courts, that to 
place the burden on the individual dissenting employee would be 
inappropriate; rather, the burden should fall on the union to identify 
the amount of the objectionable expenditures.°*’ 

In 1984, the Supreme Court again was asked to determine whether 
certain expenditures by a union fell within the gamut of prohibited 
ideological expenditures. In Ellis v. Brotherhood of Railway, Airline & 





52. Id. at 224, 97 S. Ct. at 1794. 

53. Id. at 234, 97 S. Ct. at 1799 (citing Elrod v. Burns, 427 U.S. 347, 96 S. Ct. 
2673 (1976)); Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 2694 (1972); Keyishian v. 
Board of Regents, 385 U.S. 589, 87 S. Ct. 679 (1967). See also West Virginia Bd. of 
Educ. v. Barnette, 319 U.S. 624, 63 S. Ct. 1178 (1943). 

54. Abood, 431 U.S. at 234, 97 S. Ct. at 1799. 

55. Id. at 235, 97 S. Ct. at 1800. 

56. Id. at 237, 97 S. Ct. at 1800. 

57. Id. at 240-41, 97 S. Ct. at 1802-03. 
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Steamship Clerks, Freight Handlers, Express & Station Employees,** 
employees of Western Airlines objected to certain expenditures by the 
representing union as violative of their first amendment rights. It is 
important to note that the employees did not contest the legality of the 
union shop, accepting as determinative the decisions earlier handed 
down by the Court. The employees contended, however, that they 
could be ‘‘compelled to contribute no more than their pro rata share 
of expenses of negotiating agreements and settling grievances with 
Western Airlines.’’*® Further, the employees objected to the purely 
rebate procedure adopted by the union. The employees objected to six 
specific areas of expenditure: (1) conventicns; (2) litigation not related 
to negotiation of agreements or settlements of grievances; (3) union 
publications; (4) social activities; (5) death benefits for employees; and 
(6) general organizing efforts. 

Addressing the rebate scheme first, the Supreme Court held that a 
‘‘pure rebate approach is inadequate’’® since it does not protect the 
employee’s first amendment rights. 


By exacting and using full dues, then refunding months later the 
proportion that it was not allowed to exact in the first place, the 
union effectively charges the employees for activities that are 
outside the scope of statutory authorization. . . . Even then the 
union obtains an involuntary loan for purposes to which the 
employee objects . . . . Given the existence of acceptable alterna- 
tives, the union cannot be allowed to commit dissenters’ funds to 
improper uses even temporarily. A rebate scheme reduces but does 
not eliminate the statutory violation.“ 


With regard to the individual expenditures, the Supreme Court laid 
out a definitive test to determine what expenditures are appropriate. 
Recognizing that ‘‘Congress’ essential justification for authorizing the 
union shop was the desire to eliminate free riders,’’*? only expenditures 
which met the following test would be permissible: 


[T]he test must be whether the challenged expenditures are nec- 
essarily or reasonably incurred for the purpose of performing the 
duties of an exclusive representative of the employees in dealing 
with the employer on labor-management issues. Under this stan- 
dard, objecting employees may be compelled to pay their fair share 
of not only the direct costs of negotiating and administering a 
collective-bargaining contract and of settling grievances and dis- 





. 466 U.S. 435, 104 S. Ct. 1883 (1984) [hereinafter Ellis]. 
. at 439, 104 S. Ct. at 1887-88. 
. at 443, 104 S. Ct. at 1890. 
. at 444, 104 S. Ct. at 1890. 
. at 447, 104 S. Ct. at 1892. 
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putes, but also the expenses of activities or undertakings normally 
or reasonably employed to implement or effectuate the duties of 
the union as exclusive representative of the employees in the 
bargaining unit. 


Following these standards the Supreme Court held that expenses 
for conventions, de minimis expenses for social activities, and expenses 
for union publications insofar as they provide to employees and others 
information about the union and are not about political activities, are 
permissibly charged to dissenters. On the other hand, the Supreme 
Court found that expenditures for union organizing and membership 
drives, and for litigation unrelated to the negotiation or administration 
of a contract or to the settlement of grievances or disputes arising in a 
bargaining unit are not appropriately chargeable to dissenting employ- 
ees.** Because the union had been decertified prior to the Supreme 
Court review, the Supreme Court refused to address the death benefits. 

The most recent United States Supreme Court decision related to 
the validity of union security agreements and the proper manner in 
which to exact dues from dissenting members came in 1986 in Chicago 
Teachers Union v. Hudson.®* The Chicago Teachers Union had adopted 
a policy of charging dissenting bargaining unit members 95% of the 
normal union dues for their portion of the representation fees under an 
agency shop arrangement. In addition, the union established a rebate 
procedure by which dissenting individuals could have an internal 
resolution of their improper expenditures complaints. Non-union mem- 
bers dissenting from the exaction of any agency fee filed suit alleging 
that the procedures established by the union were inadequate. The 
Supreme Court, affirming the decision of the Seventh Circuit Court of 
Appeals,®” upheld the plaintiffs’ claims finding the process for estab- 
lishing the reduced fee and the rebate procedure inadequate to protect 
the constitutional rights of dissenting employees. 

The Court deemed procedural safeguards absolutely necessary to 
protect the dissenting individuals’ rights. ‘“‘The objective must be to 
devise a way of preventing compulsory subsidization of ideological 
activity by employees who object thereto without restricting the [u]nion’s 
ability to require every employee to contribute to the cost of collective 
bargaining activities.’’** The bases for ensuring adequate procedural 
safeguards were twofold: 





63. Id. at 448, 104 S. Ct. at 1892. 

64. Id. at 448-55, 104 S. Ct. at 1892-95. 

65. Note that the Supreme Court stated: ‘‘We would have no hesitation in holding, 
however, that the union lacks authorization under the R.L.A. to use non-members’ fees 
for death benefits they cannot receive.”’ Id. at 455 n.14, 104 S. Ct. at 1895 n.14. 

66. 475 U.S. 292, 106 S. Ct. 1066 (1986) [hereinafter Hudson]. 

67. 743 F.2d 1187 (7th Cir. 1984). 


68. Hudson, 475 U.S. at 302, 106 S. Ct. at 1074 (quoting Abood, 431 U.S. at 237, 
97 S. Ct. at 1800). 








1988] UNION SECURITY PROVISIONS 551 


First, although the government interest in labor peace is strong 
enough to support an ‘‘agency shop,’’ notwithstanding its limited 
infringement on nonunion employees’ constitutional rights, the 
fact that those rights are protected by the [flirst [a]mendment 
requires that the procedure be carefully tailored to minimize the 
infringement. Second, the nonunion employee—the individual 
whose [f]irst [ajmendment rights are being affected—must have a 
fair opportunity to identify the impact of the government action 
on [the employee’s] interests and to assert a meritorious [flirst 
[aJmendment claim.® 


The Supreme Court rejected the Chicago Teachers Union dues 
reduction and rebate structure as inadequate in three regards. First, ‘‘a 
remedy which merely offers dissenters the possibility of a rebate does 
not avoid the risk that dissenters’ funds may be used temporarily for 
an improper purpose.’’”? Second, the advance reduction of dues did 
not provide sufficient information about the basis for the proportionately 
charged share.”: Third, the Teachers Union procedure did not provide 
a reasonably prompt internal method for review of the matter by an 
impartial decisionmaker.”? 

This last finding added a new requirement. The Supreme Court 
found it necessary to add this requirement since the union totally 
controlled its appeal procedure. The ‘‘‘most conspicuous feature of the 
procedure is that from start to finish it is entirely controlled by the 
union, which is an interested party, since it is the recipient of the 
agency fees paid by the dissenting employees.’’’”? 

Subsequent to the initiation of the suit, the Chicago Teachers Union 
had instituted an escrow policy and placed 100% of dissenters’ contri- 
butions into the escrow account. The Supreme Court determined that 
‘‘this self-imposed remedy’’ did not reduce the risk that dissenting 
employees’ funds would be temporarily used for impermissible pur- 
poses. Since the union plan did not meet the other two tests, that of 
providing advanced reasons for the reduction of dues and that of 
providing a reasonably prompt impartial decisionmaker, the escrow 
policy could not save the union program.”* The Supreme Court in 
Hudson thus clarified the elements necessary to an agency or union 
shop fee exaction program which protects the constitutional rights of 
dissenting employees.’ 

Through this series of cases, the United States Supreme Court has 
established that the institution of union security agreements, agency 





. Hudson, 475 U.S. at 302-03, 106 S. Ct. at 1074. 

. Id. at 305, 106 S. Ct. at 1075. 

. Id. at 306, 106 S. Ct. at 1075. 

. Id. at 307, 106 S. Ct. at 1076. 

. Id. at 308, 106 S. Ct. at 1077 (quoting 743 F.2d at 1194-95). 
. Hudson, at 309, 106 S. Ct. at 1077. 

. Id. at 310, 106 S. Ct. at 1078. 








552 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 4 


and union shops authorized by federal and state labor laws are legiti- 
mate. While such union security provisions infringe upon dissenting 
individuals’ freedom of association, such infringements are justified 
since they foster legitimate governmental interests of promoting good 
labor-management relations and avoiding free riders. However, while 
exaction of dues or representational fees from dissenting employees 
may be legitimate, the exaction of full union dues is not valid. Indi- 
viduals retain their constitutional right to be free from compelled 
association with ideological causes they oppose. Therefore, a legitimate 
agency or union shop provision requires certain protections for dis- 
senting employees prior to the imposition of any dues or fee deduction. 
These requirements substantially affect an employer’s ability to imple- 
ment union security fee deduction programs it negotiates with union 
representatives since it is the employer’s obligation to enforce through 
dismissal violations of such union security provisions.”° The rights 
bestowed on faculty by tenure, including the freedom of association, 
further complicates this situation in colleges and universities. 


III. PARAMETERS OF EXACTED UNION SECURITY FEE USAGE AND 
COLLECTION PROCEDURES 


In International Association of Machinists v. Street,’’? the United 
States Supreme Court set forth the general principle that fees exacted 
from employees may be used only to the extent they ‘‘help defray the 
expenses of negotiation or administration of collective agreements or 
the expenses entailed in the adjustment of grievances.’’’* While that 
early decision made it clear that union fees exacted from dissenting 
employees may not be used to support candidates for public office or 
to advance political programs, subsequent Court decisions have iden- 
tified other impermissible uses of such fees. 

In Ellis v. Brotherhood of Railway, Airline & Steamship Clerks, 
Freight Handlers, Express & Station Employees,”? the Supreme Court 
identified three specific areas for which expenditures are impermissible. 
First, fees of dissenters to be spent for union organizing costs or 
membership drives may not be collected by a union.® This is critically 
important; several federal statutes controlling bargaining in the private 
sector, including the Railway Labor Act,*’ and the National Labor 





76. Detroit Bd. of Educ. v. Parks, 417 Mich. 268, 335 N.W.2d 641 (1983). See also 
Parks v. Employment Security Comm’n, 427 Mich. 224, 398 N.W.2d 275 (1986), cert. 
denied, 107 S. Ct. 2182 (1987) wherein the court held that, under Michigan law, a 
dissenting employee terminated for failure to pay appropriately reduced representation 
fees is not eligible for unemployment benefits. 

. 367 U.S. 740, 81 S. Ct. 1784 (1961). 

. Id. at 768, 81 S. Ct. at 1800. 

. 466 U.S. 438, 104 S. Ct. 1883 (1984). 

. See supra text accompanying note 64. 

. Railway Labor Act, 45 U.S.C. § 152, Eleventh (1982). 
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Relations Act,*? and the many state and municipal laws controlling 
bargaining in the public sector®* provide for fees to be set at the level 
of ‘‘periodic dues, initiation fees, and assessments uniformly required 
as a condition of acquiring or retaining membership.’’* Since funds 
from a dissenting individual cannot be used for organizing or mem- 
bership drives, a union would be hard pressed to charge a dissenter 
for the initiation costs of membership. 

Second, while expenses of litigation incident to negotiating and 
administering a contract or the settling of grievances and disputes 
arising out of the bargaining unit are chargeable to dissenting indivi- 
duals, all other expenses of litigation not directly connected to contract 
administration may not be charged to dissenting employees.* Third, 
while not specifically addressing the issue of death benefits raised in 
Ellis, the Court did suggest that it would not hesitate to hold that a 
union lacks authorization to use non-member fees for benefits not 
available to non-members.** Thus, expenses for benefits available only 
to members generally cannot be recovered from dissenting employees. 

In Robinson v. State of New Jersey,®’ dissenting employees chal- 
lenged the union’s expenditures for lobbying activities. Under New 


Jersey law, unions were empowered to use representation fees for among 
other things: 


the cost of support of lobbying activities designed to foster policy 
goals in collective negotiations and contract administration or to 
secure for the employees represented advantages in wages, hours, 
and other conditions of employment in addition to those secured 
through collective negotiations with the public employer.® 


The Court of Appeals for the Third Circuit faced the question previously 
alluded to by the Supreme Court but not resolved in Abood v. Detroit 
Board of Education,®® namely whether lobbying costs might be union 
expenditures validly charged to dissenters. 





82. Labor Management Relations Act of 1947, 29 U.S.C. § 164 (b) [1982). 
83. See, e.g., WASH. REV. CODE § 41.56.122 (1987); MINN. Stat. § 179A.06 (1984); 
Itt. Rev. Stat. ch. 122, para. 10-22.40 (Smith-Hurd 1986). 

84. See supra note 81. 

85. Ellis, 466 U.S. at 448-55, 104 S. Ct. at 1892-95. 

86. See supra note 65. 

87. 741 F.2d 598 (3rd Cir. 1984), cert. denied, 469 U.S. 1228, 105 S. Ct. 1228 

(1985) [hereinafter Robinson]. 

88. N.J. Stat. ANN. § 34:13A-5.6 (West 1980). 

89. The process of establishing a written collective-bargaining agreement pre- 
scribing the terms and conditions of public employment may require not merely 
concord at the bargaining table, but subsequent approval by other public 
authorities; related budgetary appropriations decisions might be seen as an 
integral part of the bargaining process. We have no occasion in this case, 
however, to try to define such a dividing line. 

Abood, 431 U.S. at 236, 97 S. Ct. at 1800. 
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Applying the test in Ellis, ‘‘whether the challenged expenditures 
are necessarily or reasonably incurred for the purpose of performing 
the duties of an exclusive representative of the employees in dealing 
with the employer on labor-management issues,’’® the Third Circuit 
held that ‘‘[s]o long as the lobbying activities are pertinent to the duties 
of the union as a bargaining representative and are not used to advance 
the political or ideological positions of the union, lobbying has no 
different constitutional implication from any other form of union activ- 
ity that may be financed with representation fees.’’*: To hold otherwise, 
the court said, would ‘‘severely handicap’’ a public employee union 
in performing its duties. 

The Third Circuit found its holding consistent with other Supreme 
Court decisions. For example, in Eastex, Inc. v. NLRB,** the 


Court defined the statutory ‘‘mutual aid or protection’’ clause 
under the [National Labor Relations Act] to extend to activities in 
which employees ‘‘seek to improve working conditions through 
resort to administrative and judicial forums’’ and added that ‘‘em- 
ployees’ appeals to legislators to protect their interests as em- 
ployees are within the scope of this clause.’’™ 


Thus, the Third Circuit found support for its holding that lobbying 
activities related to union bargaining issues were legitimate expendi- 
tures for public employee unions. 

Many private and public sector unions, particularly those repre- 
senting educators, rely heavily on state and national affiliates to provide 
expertise and assistance in negotiation and litigation. In Abels v. 
Monroe County Education Association,* the Indiana Appellate Court 
determined that the costs of affiliation with both state and national 
unions may be properly assessed against dissenting employees as part 
of their fair representation fees.°” Of course, fees paid to state or national 
affiliates must go toward support of negotiation and administration of 
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91. Robinson, 741 F.2d at 609. 
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93. 437 U.S. 556, 98 S. Ct. 2505 (1978). 

94. Robinson, 741 F.2d at 607 (quoting Eastex, Inc. v. NLRB, 437 U.S. 556, 566, 
98 S. Ct. 2505, 2512-13 (1978)). 

95. See New Prairie Classroom Teachers Ass’n v. Stewart, 487 N.E.2d 1324 (Ind. 
App. 1986), cert. denied, 107 S. Ct. 1370 (1987); Champion v. California, 738 F.2d 1082 
(7th Cir. 1984), cert. denied, 469 U.S. 1229, 105 S. Ct. 122 (1985). 

96. 489 N.E.2d 533, reh’g denied, 490 N.E.2d 775 (Ind. App. 1986); cert. denied, 
107 S. Ct. 1347 (1987). 

97. Id. at 538. See also Cumero v. Public Employment Relations Bd., 167 Cal. 
App.3d 131, 213 Cal. Rptr. 326 (1985), petition for review granted, 215 Cal. Rptr. 852, 
701 P.2d 1170 (1985). 
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the local bargaining representative’s contract to ensure they are ‘‘not 
otherwise objectionable.’’* 

While many issues remain undecided, certain limitations clearly 
exist on the use of representation fees of dissenting members. Such 
fees may not be used for organizing efforts or membership drives, 
litigation not related to negotiation or grievances, benefits not available 
to non-members, or lobbying activities unrelated to the contract benefits 
and representational duties of a union. They may not be used to support 
candidates for public office or to advance political ideologies promoted 
by a union. Stated succinctly, funds may be used by unions over the 
objection of dissenters only where the expenditure relates to the ne- 
gotiation and execution of a collective bargaining contract or to the 
securing of funds for the venefit of the employees represented by the 
exclusive agent. 

Institutions must understand the appropriate and permissible uses 
of dissenters’ fees, and recognize that fees for objected-to uses may not 
even be collected. As is discussed by the Seventh Circuit’s decision in 
Chicago Teachers Union, v. Hudson,” institutions are responsible to 
ensure that they are not assisting unions in exacting funds used for 
impermissible purposes. Liability for violation of an employee’s con- 
stitutionally protected rights of association may attach to a college or 
university that is a party to impermissible uses of exacted funds.’ 


Similarly, because institutions must administer union security pro- 
visions, colleges and universities must be cognizant of the dues de- 
duction structures permitted by the United States Supreme Court. The 
Court in Hudson laid down the seminal requirements for an acceptable 
procedure for adjusting the representation fees of a dissenting employee: 


We hold today that the constitutional requirements for the [uJnion’s 
collection of agency fees include an adequate explanation of the 
basis for the fee, a reasonably prompt opportunity to challenge 
the amount of the fee before an impartial decisionmaker, and an 
escrow for the amounts reasonably in dispute while such chal- 
lenges are pending.’ 


The Court made clear that an escrow of 100% of the dissenters’ 
fees was alone insufficient. The Court required an advanced reduction 
of dues, and that reduction must be based upon adequate explanation 





98. Abels, 489 N.E.2d at 538. This seems consistent with Hudson, wherein the 
Court indicated that fees to be transferred from a local agent to affiliated state and 
national organizations would be appropriately included in the charges to dissenting 
employees so long as there is a ‘‘showing that none of it was used to subsidize activities 
for which nonmembers may not be charged, or an explanation of the share that was so 
used was surely required.’’ 475 U.S. at 307, n.18, 106 S. Ct. at 1076, n.18. 

99. 743 F.2d 1187 (7th Cir. 1984). 
100. See infra text accompanying note 107. 
101. 475 U.S. at 310, 106 S. Ct. at 1078. 
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of the basis for the reduced fee.‘ In Hudson, the reduced amount 
charged to dissenters was 95% of the monthly dues charged to con- 
senting employees. Without ruling whether this percentage was ade- 
quate, the Court struck down that percentage due to the failure to 
explain the basis for the fee. In Robinson, decided before the Supreme 
Court’s decision in Hudson, the Third Circuit upheld a reduced fee of 
85% of the membership fee, the maximum allowed under the New 
Jersey statutes.*°? The court held that this 15% reduction, coupled with 
an escrow and a neutral arbitration procedure for challenged expendi- 
tures, ensured adequate protection of the dissenting employees. The 
Third Circuit held that the New Jersey statute might, once implemented, 
meet the requirements of Hudson, but retained court jurisdiction for 
future review.“ Nonetheless, unless the negotiated procedure for es- 
tablishing the initial level of fees to be assessed dissenting employees 
and the creation of a rebate procedure meet the constitutional require- 
ments mandated in Hudson, an employer as the collection agent is 
placed in a position of potential violation of the associational rights of 
its employees. 


IV. ACADEMIC FREEDOM, TENURE, AND UNION SECURITY PROVISIONS: 
COMPATIBILITY, EMPLOYER RESPONSIBILITY AND LIABILITY 


The original plaintiffs in Hudson sued the Chicago Board of Edu- 


cation and the union representing the employees for violation of their 
civil rights under 42 U.S.C. § 1983.1 The essential challenge was to 
the procedures established pursuant to the collective bargaining contract 
for determining the proportionate share that dissenting employees can 
be charged to support the union as collective bargaining agent. 

The Seventh Circuit in Hudson held that since Abood, there could 
be no question that the first amendment was violated when an employer, 
as a condition of a collective bargaining contract, exacts funds ‘‘for the 
expression of political views, on behalf of political candidates, or 
toward the advancement of other ideological causes not germane to 
[the union’s] duties as collective bargaining representative.’’*°° Since 
Abood had made clear the constitutional right of objecting employees 





102. Id. 

103. Robinson, 741 F.2d at 612. 

104. Robinson v. State of New Jersey, 806 F.2d 442 (3rd Cir. 1986), cert. denied, 
107 S. Ct. 2463 (1987). In Abels, supra note 96, the Indiana court upheld the following 
structure for how to determine dissenters’ fees: ‘“The appropriate formulation is one 
suggested by earlier Supreme Court decisions and applied by the trial court below. That 
method defines a fair share representation fee as dues less a pro rata share of non- 
assessable expenses.’ 489 N.E.2d at 539. In so doing, the court rejected the dissenting 
teachers’ claims that the proper measure is ‘‘actual costs of bargaining, contract admin- 
istration, grievance adjustment, and the performance of other statutory duties vis-a-vis 
the’’ employer only. Id. at 538. ; 

105. 573 F. Supp. 1505 (N.D. Ill. 1983). 

106. 743 F.2d at 1190 (citing Abood, 431 U.S. at 235, 97 S. Ct. at 1799). 
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not to have union fees used for impermissible reasons, the employer 
as well as the union would be liable for the known violation of this 
constitutional right: 


[W]hen a public employer assists a union in coercing public 
employees to finance political activities, that is state action; and 
when a private entity, such as a union, acts in concert with a 
public agency to deprive people of their federal constitutional 
rights, it is liable under section 1983 along with the agency.’” 


While the issue of Board immunity’® was not addressed in the case, 
according to the Seventh Circuit, ‘‘this would not affect the plaintiffs’ 
right to an injunction and attorney[s’] fees.’’*°° Thus, the collection of 
exacted fees to be used for impermissible reasons will subject an 
employer to liability under 42 U.S.C. § 1983 and attorneys’ fees under 
42 U.S.C. § 1988. 

Labor laws, whether the Railway Labor Act, the National Labor 
Relations Act, or state or municipal public employee labor relations 
laws, generally permit the negotiation of agency or union shops.’*® The 
employer may accept or reject a proposal by a union to institute an 
agency shop or union shop and to withhold fees on behalf of the union 
from both consenting and dissenting employees. Because it is within 
the employer’s control, employers have the responsibility, both in order 
to protect dissenting employees’ constitutional rights and in order to 
manage their own risks and liabilities, to ensure that any agency or 
union shop deduction provision falls within the parameters established 
by the courts.’ 

The Court has placed substantial obligations on employers. Em- 
ployers, the fee collecting agents, should not enter into agreements 
which compel them to exact fees until they are convinced that the fees 
do not represent support for ideological activities opposed by a member 
of the unit. Thus, any negotiated deduction provision must have two 
rates, the rate for the nondissenter, and the rate for the dissenter. The 
employer, most likely supported by some audit evidence provided by 
the union, must be convinced of the validity of the reduced rate or 
face liability for violating dissenters’ first amendment rights.” 





107. Id., 743 F.2d at 1191. 

108. For a discussion of qualified immunity in § 1983 cases, see Wood v. Strickland, 
420 U.S. 308, 95 S. Ct. 992 (1975). See generally Mingle, Vitality of States’ Eleventh 
Amendment Immunity end Other Sec. 1983 et. seq. Defenses, 6 J.C.U.L. 57 (1979). 

109. Hudson, 743 F.2d at 1197. 

110. See supra notes 81-83. 

111. Bryant, Public Sector Agency Shops After Hudson: The ‘‘Right to Work’’ 
Perspective, 15 J.L. & Epuc. 469 (1986). But see Darko and Knapp, Collecting Represen- 
tation Fees After Hudson, 15 J.L. & Epuc. 473 (1986). ; 

112. It could be argued that this potential liability could be shifted from the 
institution back to the union through subrogation or indemnification provisions in the 
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Further, any agreement must provide for a neutral party to resolve 
fee conflicts. The recent Robinson decision,'* upholding the New Jersey 
statute establishing a third-party review body to resolve such issues, is 
one version which tentatively seems acceptable. Few state laws to date, 
however, have such resolution mechanisms, leaving it to the employer 
and union to agree to such procedures.’ 

Ironically, this internal mechanism for resolving union fee disputes 
would normally be of no concern to the employer. It is highly irregular 
and potentially dangerous for an employer to be involved in dues 
setting and review policies of a union. However, because of the potential 
liability of the employer as the collecting agent, and as the body 
obligated to terminate the employee for failure to pay, an employer 
must now interject itself through the contract mechanism into this 
internal union matter. 

When the question of faculty tenure is added to these administrative 
responsibilities and potential liabilities, further complications attend 
the adoption of agency or union shop provisions. Does tenure permit 
termination of an employee for failure to pay an agency or union shop 
fee, even if that fee is established in accord with the Court’s require- 
ments? It is arguable, based on past Supreme Court protections of the 
associational concepts of tenure, that faculty could not be terminated, 
under traditional concepts of tenure, for failure to pay fees to a union. 


However, since tenure is a contract, it can be altered by the contracting 
parties. It appears the only way that faculty members’ rights of tenure 
can be made consistent with agency or union shop withholding and 
termination provisions is to define tenure so as to permit termination 
for nonpayment of union dues.’ 





collective bargaining contract. Such options, while clearly advisable, would still not 
address the reputational stigma that could attach to an institution which is found guilty 
of violating its faculty members’ constitutional rights, nor does it address the issue of 
tenure, discussed infra. 

113. 806 F.2d 442 (3rd Cir. 1986), cert. denied, 107 S. Ct. 2463 (1987). 

114. In Hudson, the plaintiffs challenged, among other matters, the constitutionality 
of an Illinois Statute, which had no specific provision for reduced fees or resolution 
mechanisms. In upholding the statute’s constitutionality, the district court stated: 

This court cannot construe the statute’s silence as precluding a fair and acces- 

sible process for determining the amount of the fair share fee or the means to 

redress any grievances by non-members. It is far more reasonable to assume 
that the Illinois Legislature saw fit to leave to the school boards and their 
exclusive bargaining representatives the working out of the administrative 

details in full compliance with the statute in their individual contracts. . . . 

Apparently, the Illinois lawmakers opted to give flexibility and a maximum of 

freedom to the contracting parties in developing their fair share fee deduction 

systems, contemplating that the due process and equal protection concerns of 

individual non-members would receive adequate attention from the local school 

boards, which are public bodies and creatures of the legislature. ~ 
573 F. Supp. 1501, 1513 (N.D. Ill. 1983). 

115. The terms of a collective bargaining contract constitute, in significant part, the 
contract of the faculty with the institution. Thus, a provision in the contract for termi- 
nation for failure to pay could be considered such an alteration of the tenure contract. 
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Termination of a tenured faculty member’s employment for failure 
to pay money to a union, while likely enforceable legally, strangely 
and inappropriately, in terms of history, aborts one of the premises 
underlying why tenure evolved, to protect academic freedom. If aca- 
demic freedom was established to protect, among other things, associ- 
ational rights and freedom of speech, even unpopular speech, of faculty, 
subsequently to adopt a policy which would terminate tenure for those 
same expressions of nonbelief in unionization would be hypocrisy. 

The right of unions to eliminate free riders through negotiation of 
union security provisions is settled. The implications of such provisions 
for faculty in colleges and universities must yet be fully resolved. 
Compelled payment of fees to exclusive bargaining agents reflecting 
only the costs of negotiation and administration of contracts, subject to 
appropriate procedural safeguards, may be legal, and yet violative of 
higher principles held by institutions of higher education. Certainly 
faculty can choose to alter the traditional employment protections 
ensured by academic freedom and tenure by endorsing the negotiation 
of union security agreements, the violation of which is punishable by 
termination. Such an election by a majority would bind the dissenters.*"® 

But academic freedom, as protected by tenure in its traditional 
form, and union security provisions for compelled payment of fees are 
inconsistent in principle. Colleges and universities, both public and 
private,’’” face, in light of Hudson, substantial obligations on behalf of 
dissenting bargaining unit members to ensure that exacted fees are 
properly established. Beyond this administrative burden, colleges and 
universities are now being asked to determine on matters of principle 
whether they are willing to negotiate away individual faculty academic 
associational freedoms by entering into union security agreements with 
faculty unions; to do so would be a second nick’ in the destruction 
of the traditional protections afforded faculty. 





116. In 1985, the AAUP censured Temple University for terminating four tenured 
faculty members for reasons of retrenchment, even though those terminations had been 
upheld in arbitration as consistent with the contract between Temple and its faculty 
union, an AAUP affiliate. The Committee report stated that ‘‘actions that have warrant 
in an arbitrator’s award, and thus may be contractually permissible, are not by that fact 
shielded, any more than are decisions of courts of law, from assessment of their 
consistency with principles of academic freedom and tenure.’’ 71 ACADEME 10a (Septem- 
ber-October 1985). It is an institution’s responsibility to protect each individual faculty 
member’s academic freedom and tenure rights regardless of the majority faculty position. 

117. See supra note 36. 

118. In Minnesota St. Bd. for Community Colleges v. Knight, 465 U.S. 271, 104 S. 
Ct. 1058 (1984), the Court held that the Minnesota Public Employment Labor Relations 
Act did not violate the constitutionally protected associational rights of faculty who are 
not members of the exclusive representative union by precluding their participation in 
college governance processes. 

To be sure, there is a strong, if not universal or uniform, tradition of faculty 

participation in school governance, and there are numerous policy arguments 

to support such participation [citations omitted]. But this Court has never 
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For both principled and pragmatic reasons, colleges and universi- 
ties should seriously consider refusing to enter into union security 
agreements with faculty unions. On the pragmatic side, such a decision 
would avoid potential liability for improper exaction of dissenters’ fees, 
would prevent an institution from becoming too involved in the internal 
operations of the union, would reduce its administrative collection 
burdens, and would ensure it will not have to terminate faculty for 
reasons unrelated to performance, exigency, or retirement. On the 
principled side, it means an institution of higher education would have 
taken a stand that academic freedom outweighs all other considerations. 
By doing so, the university would have elected to protect academic 
freedom and preserve the traditional guarantees of tenure against pres- 
sure for conformity. 





recognized a constitutional right of faculty to participate in policymaking in 
academic institutions. . . . Even assuming that speech rights guaranteed by the 
{first [aJmendment take on a special meaning in an academic setting, they do 
not require government to allow teachers employed by it to participate in 
institutional policymaking. Faculty involvement in academic governance has 
much to recommend it as a matter of academic policy, but it finds no basis in 
the Constitution . . . . Appellees’ speech and associational rights, however, 
have not been infringed by Minnesota’s restriction of participation in ‘‘meet 
and confer’’ sessions to the faculty’s exclusive bargaining representative. 
465 U.S. at 287-88, 104 S. Ct. at 1067-68. 





COMMENTARY 


THE AGE DISCRIMINATION IN EMPLOYMENT 
AcT AMENDMENTS OF 1986: IMPLICATIONS 
FOR TENURE AND RETIREMENT* 


Oscar M. RUEBHAUSEN** 


Tension is growing between the legitimate concerns of our society 
about age discrimination and the important educational policies re- 
flected in the use of age as a criterion for either the termination of 
faculty tenure contracts or faculty retirement at institutions of higher 
education.? 

The challenge to higher education is to operate a retirement pro- 
gram that fits the tenure system, serves the educational objectives of 
colleges and universities, conforms with the age discrimination laws, 
maintains the self-esteem of retirees and utilizes their talents, while 
being sufficiently flexible to accommodate the special changing needs 
of the individual and the institution. 

The existing tension increased with the enactment of the Age 
Discrimination in Employment Act Amendments of 1986? (the 1986 
Amendments), amending the Age Discrimination in Employment Act 
of 1967? (ADEA). Prior to the 1986 Amendments, the protections of the 
ADEA were limited to employees between the ages of forty and seventy. 
The 1986 Amendments eliminated the upper age limit (‘‘uncapping’’) 
so that the protections of the ADEA now extend to employees over the 
age of forty. The 1986 Amendments also contain a ‘‘Special Rule for 
Tenured Faculty.’’ 


I. THE TENURE ARRANGEMENT 


Before any exploration of the implications of the 1986 Amendments 
for tenured faculty, the tenure arrangement itself requires examination. 





* This essay is based on a shorter paper presented to a meeting of the Consortium 
on Financing Higher Education, in Washington, D.C., on April 20, 1987. Professor Matthew 
W. Finkin will offer a reply commentary in volume 15, issue 1 of the JOURNAL OF COLLEGE AND 
UNIVERSITY LAw. 

** Chair, Commission on College Retirement and Retired Presiding Partner of 
Debevoise & Plimpton, New York City; A.B., Dartmouth, 1934, LL.B., Yale, 1937. The 
author acknowledges the constructive commenis of Joseph Barbash and Nan Robinson 
and a special indebtedness to David Z. Robinson for his advice and support throughout 
the preparation of this essay. 

1. For a fuller discussion of the use of age as a criterion, see Ruebhausen, Age 
as a Criterion for the Retirement of Tenured Faculty, 41 THE RECORD 16 (1986) (publication 
of the Association of the Bar of the City of New York). 

2. Age Discrimination in Employment Act Amendments of 1986, Pub. L. No. 99- 
592, 100 Stat. 3342 (codified as amended in scattered sections of 29 U.S.C.A.). 

3. 29 U.S.C.A. §§ 621-634 (West 1967). 
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The tenure arrangement is a contract between the employing institution 
and the tenured faculty member. This view of tenure may startle those 
in academia who consider tenure a status and not a contractual arrange- 
ment. The contractual perception is crucial, however, to an analysis of 
the impact of the age discrimination law on tenure and retirement. 

The tenure arrangement involves an extraordinary commitment by 
a college or university. It is a commitment of continuing employment 
for a long term. Tenure provides genuine job security, subject only to 
financial exigency of the institution or to cause given by the faculty 
member. This commitment contains an understanding that continued 
employment will not depend on a regular review of job performance. 
Promotions or increases in salaries may depend on job performance, 
but continued employment will not.+ 

There is a powerful internal coherence to a contract in which the 
institution forgoes performance appraisals as a condition for the con- 
tinuation of faculty in their jobs (until the agreed termination date), 
while the faculty forgo performance appraisals as the criterion for the 
expiration of the tenure contract on the agreed date. 

In the abstract it is hard to believe that any sensible employer 
would make an employment commitment for as long as thirty-five 
years. Indeed, such commitments are not normally made in public or 
private sector employment. There are rare exceptions, such as the 
commitment made to some judges to secure the freedom and objectivity 
of judgment that is deemed worth the potential cost in efficiency, a 
trade-off comparable to tenure in higher education. 

This extraordinary tenure commitment binds the college or univer- 
sity. It is a contract enforceable by the faculty. The contract also binds 
the faculty. Normally, however, no written dccument labeled a tenure 
contract sets forth all, or even most, of the conditions of tenured 
employment. Nor, a fortiori, is any such document formally signed 
both by the institution and by the faculty member. The absence of a 
formal document may encourage the perception that no contract exists. 


A contract, however, does exist. No written document is needed to 
create it. 


A.. Duration 


The absence of a written document can create trouble, especially 
if it leaves uncertain or ambiguous any major provision of the tenure 
arrangement. The contract provision that should be the least ambiguous, 
in the context of the age discrimination laws, is the duration of the 
tenure arrangement. 





4. See generally, COMMISSION ON ACADEMIC TENURE IN HIGHER EDUCATION, FACULTY 
TENURE—A REPORT AND RECOMMENDATIONS (1973). This Commission was jointly sponsored 
by the Association of American Colleges and the American Association of University 
Professors. Its report was published as one of the Jossey-Bass Series in Higher Education. 
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In the absence of a written agreement, how can one tell whether a 
tenure contract is a contract for life or a contract for a fixed term ending 
on an agreed date? The answer lies in the relevant written materials 
and in the unwritten understanding of the administrators and the faculty 
at a particular institution. This answer can be established only by a 
thorough, time-consuming review of behavioral patterns and of all the 
pertinent written materials. These materials include: personnel manu- 
als, faculty handbooks, faculty resolutions, legislation adopted by an 
Academic Senate, institutional policy statements, trustee resolutions, 
by-laws, rulings of academic committees, collective bargaining agree- 
ments, retirement programs, letters of faculty appointment or promo- 
tion, acceptances by tenured faculty of their tenure appointment, and 
prevailing custom. Even with such a review, ambiguities will probably 
remain. For example, some institutions conventionally refer to a tenure 
appointment as ‘‘an appointment without term.”’ 


B. Appointment Without Term 


The phrase ‘‘appointment without term’’ could convey several 
meanings. It could mean that there is in fact no agreed term. If so, 
then the arrangement could be terminable at will by the institution, as 
it already is terminable at will by the faculty member. While that is 
what the phrase seems to say, such a result is clearly not what the 
phrase is intended to mean. 

The phrase could also mean that the term of appointment is 
unlimited. If so, does ‘‘unlimited’’ mean a contract for life? In practice 
this is neither the way the tenure contract appears to have been 
administered nor the basis on which retirement benefits have been 
developed. In any event, a life contract is also a contract for an agreed 
term, even though its duration is uncertain. 

The phrase ‘‘appointment without term’’ probably is used simply 
as a form of ‘‘shorthand’’ to distinguish tenure appointments from 
short-term appointments of one, two or five years. In many institutions 
such short-term appointments exist alongside the tenure system, and 
are universally referred to as ‘‘term appointments.’’ The phrase ‘‘ap- 
pointment without term’’ illustrates the troublesome ambiguities that 
institutions and their faculty face in determining the agreed provisions 
of existing tenure contracts. 

Every institution and faculty must, as an essential first step, identify 
and clearly set forth the terms of the tenure contracts now in effect at 
their institutions. If ambiguities exist, then it becomes important to 
clarify the principal rights and duties of the institution and the taculty 
under their tenure arrangement. In the age discrimination context, the 
duration of the tenure contract must be fixed beyond doubt.’ Only with 





5. It is not necessary, and could easily be counterproductive, to try to correct all 
of the ambiguities in tenure arrangements either in one step or in a single document. 
Because of its importance, priority should be given to curing any ambiguity surrounding 
the duration of the tenured employment. 
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knowledge of the tenure contract’s duration will it be possible to assess 
the impact of the age discrimination in employment laws. 


C. Termination of Tenure Need Not Be Retirement 


One more point must be emphasized about the tenure arrangement: 
there is a clear distinction between a termination of the tenure contract 
and actual retirement. The expiration of the tenure contract and retire- 
ment from further employment are two quite different events.* These 
two events may, or may not, occur simultaneously. 

This distinction between retirement and the termination of the 
tenure contract is often overlooked,’ partly because the two events 
frequently occur simultaneously. Also, both address an aspect of em- 
ployment termination—the tenure contract dealing with the end of a 
special employment relationship and retirement with the end of all 
further employment. Finally, confusion arises because the word ‘‘re- 
tirement’’ is so often used loosely to describe a wide variety of events.*® 
Its primary meaning in the context of employment laws, namely the 
cessation of paid employment, consequently tends to be obscured. The 
expiration of the tenure arrangement may properly be called a retirement 
from the tenured position, but such a retirement need not be retirement 
from continuing full-time, or part-time, paid employment by the same 
or another employer. Lack of precision in the use of the word ‘‘retire- 
ment’’ can be troublescme. 

Accordingly, it is important that the tenure contract be clear on 
the question of retirement. There should be no ambiguity about whether 
the expiration date for tenure is also intended to be the date for 





6. The two different events reflect and carry out two different institutional policies. 
One is the educational policy designed to assure academic freedom to faculty. The other 
is retirement policy. For example, note Senator Moynihan’s comment during the 1977 
debate on the proposed ADEA amendments: 
The system of tenure which evolved in American universities evolved not as a 
retirement policy but as a system of doing two things: one, protecting faculty 
against the changing political and intellectual fashions of the time and, two, 
insuring sufficient periods in which work requiring long gestation could be 
done. It is not a retirement policy. It is an intellectual policy. It is an academic 
policy. It has to do with creativity and productivity and scholarship. 

123 Conc. REc. 34311 (1977) (statement of Sen. Moynihan). 

7. The failure of Fairleigh Dickinson University to recognize this distinction gave 
rise to one of the leading cases on academic age discrimination, see Levine v. Fairleigh 
Dickinson Univ., 646 F.2d 825 (3d. Cir. 1981). 

8. Illustrations of the situational diversity in which the word ‘‘retirement”’ is used 
may be helpful: A baseball pitcher who loses control in the sixth inning retires from the 
game; a college president retires as president and returns to teaching or becomes a 
foundation executive; a lawyer retires from the practice of law and becomes a public 
servant or a law school dean. 

9. See e.g., Allied Chemical & Alkali Workers Local No. 1 v. Pittsburgh Plate Glass 


Co., 404 U.S. 157, 168 (1971), (‘‘retired employees have ceased to work for another for 
hire’). 
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retirement from the employing institution, or whether the termination 
of the tenure contract is without prejudice to a subsequent contract of 
employment for a new term of years. In practice, many institutions 
follow the expiration of tenure contracts with renewable contracts for 
terms of one or more years. 

Unfortunately, the academic intention as to whether the expiration 
of the tenure contract is to be followed by retirement or by a new 
contract for a short term, often renewable, is usually revealed by the 
custom and behavior of the institution and its faculty and not by any 
explicit provision in the governing documents. It is also unfortunate 
that these subsequent short-term contracts are often not clearly per- 
ceived as post-tenure contracts, but misperceived as post-retirement 
contracts. 

Nevertheless, it is the hypothesis of this essay that institutions 
typically intend the tenure contract to be an employment contract for 
a term that will expire after an extended period of years. The normal 
expiration date of the contract is fixed by reference to chronological 
age and may, but need not, be followed by retirement. 

Were this hypothesis that tenured employment is for an agreed 
term expiring on an agreed date (and not of unlimited duration) incor- 
rect, the familiar academic practice of retirement at age sixty-five, and 
more recently at age seventy, could have been a breach by the institution 
of the tenure contract.1° The author knows of no cases in which a 
breach of contract contention has been made in court. 


Il. THE ADEA AMENDMENTS 


Under the original Age Discrimination in Employment Act (ADEA), 
enacted in 1967,"' it was unlawful to refuse to hire, and unlawful to 
discharge, an individual because of age. But it was not unlawful to 
refuse to hire or to discharge because of reasonable factors other than 
age. Until January 1, 1987, these ADEA provisions applied only to 
employees between the ages of forty and seventy. In short, the ADEA 
itself used age as a criterion of social policy—that before age forty and 
after age seventy it was acceptable to refuse to hire, and acceptable to 
discharge, solely on the basis of age.’ 





10. Some support for this hypothesis is also found in the Congressional debates 
on the age discrimination in employment laws. See, for example, the remarks of Senator 
Williams during the debates on the 1978 amendments to the ADEA: ‘‘The normal tenure 
contract usually offers protection under a career-long appointment with an explicit 
agreement that retirement will come at a fixed age.’’ 123 Conc. REC. 34309 (1977). 

11. 29 U.S.C.A. §§ 621-634 (West 1967). 

12. The national social policy with respect to age discrimination is not broad and 
sweeping. It is limited to employment situations, and directed only at arbitrary discrim- 
ination on account of age. It does not apply to certain bona fide executives. Nor does it 
apply to all employers, rather only to those with 20 or more employees. See 29 U.S.C.A. 
§§ 621(b), 630(b) and 631(c). 
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The 1986 Amendments change this social policy by removing the 
upper age specification for protected employees. It is no longer ac- 
ceptable policy to refuse to hire, or to discharge, solely by reason of 
age at any time after age forty. Although the policy is clear, it will 
rarely be as clear whether any particular refusal to hire, or any particular 
discharge, is based on age, and not on other reasonable factors. A 
determination of that issue may present difficult proof problems and 
the outcome will depend on all of the facts of each case. It should be 
underscored that nothing in the ADEA, or in the 1986 Amendments, 
either prohibits agreements to terminate employment at an agreed date, 
or prohibits agreements to retire at an agreed date. 


A. The Special Rule for Tenured Faculty 


The 1986 Amendments make another major change relevant to 
higher education. That change, found in a temporary ‘‘special rule’’ 
established for tenured faculty, is sometimes loosely described as ex- 
empting tenured faculty over age seventy from the age discrimination 
prohibitions. However, that is not how the legal language reads. The 
special rule, found in Section 6 of the 1986 Amendments, states: 


(d) Nothing in this Act shall be construed to prohibit compulsory 
retirement of any employee who has attained 70 years of age, and 


who is serving under a contract of unlimited tenure (or similar 
arrangement providing for unlimited tenure) at an institution of 
higher education (as defined by section 1201(a) of the Higher 
Education Act of 1965). 


Several provisions of this special rule deserve particular attention. 
Notice that the exemption language applies only to ‘‘compulsory”’ 
retirement. Thus, while it exempts compulsory retirement of tenured 
faculty, it does not exempt tenured faculty whose retirement is not 
compulsory. Put another way, the special rule does not exempt tenured 
faculty as a class. It exempts only a limited type of retirement. 

This particular language has double importance. First, the statutory 
language tends to confirm that the intent of the ADEA is to apply only 
to ‘‘involuntary’’ or ‘‘compulsory’’ retirement, namely, discharge or 
dismissal, rather than contractual or agreed termination.’* If consensual 
retirements were banned by the ADEA, it is self-evident that they would 
also have been exempted. Second, the exemption does not extend to 





13. Public Law 99-592 § 6(a), 100 Stat. 3342, 3344 (1986). This language is 
essentially the same as that used in a temporary exemption granted by the 1978 ADEA 
amendments. See 29 U.S.C.A. § 631(d) (West 1979). 

14. See, e.g., the statement of Senator Church, during the 1977 debate on the 
subsequently enacted ADEA amendments that ‘‘This measure would not—and I want to 


stress the point—prohibit early retirement on a voluntary basis.’’ 123 Conc. REC. 34299 
(1977). 
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hiring, but only to retirement. Therefore the 1986 Amendments preserve 
the unlawfulness of refusing to hire faculty, whether or not previously 
tenured, if that refusal to hire is based on age, and not on other 
reasonable factors. 

Accordingly, since January 1, 1987, in considering the employment 
or re-employment of faculty members after age forty, the college or 
university must base any refusal to hire on factors other than age. This 
requirement may trouble some institutions under their existing policies. 


B. Post-Tenure Employment 


Any policy against rehiring faculty members after the expiration of 
their tenure contract is suspect unless clearly based on factors other 
than age. Those institutions that typically do not rehire a faculty ° 
member after the expiration of the tenured employment contract face a 
current and immediate problem. The problem will arise whenever the 
policy against rehiring appears to be followed regardless of institutional 
or departmental need for the faculty member, and whether or not the 
faculty member’s desire to continue, and fitness to do so, are beyond 
doubt. 

There is a potential trap here for the unwary dean or administrator. 
This trap might be escaped by a specific agreement to retire.** A 
temporary escape route may also be found if courts broadly interpret 
the ‘‘compulsory retirement’’ intended to be exempted under the special 
rule to include the arbitrary refusal to rehire immediately after the 
tenure contract’s expiration. Certainly, an inflexible policy of refusal to 
discuss or consider a reemployment arrangement could be viewed as 
transforming the expiration of the tenure contract simultaneously into 
a compulsory retirement, or a ‘‘constructive discharge.’’** As such, a 
court might find the policy exempt under the new special rule. How- 
ever, no academic institution is likely to adopt knowingly so rigid and 
risky a policy, since more reasonable alternatives are available. In any 
event, those individuals currently involved in faculty hiring should be 
carefully instructed about the narrow scope of the new language, and 
the potential illegality of refusing to rehire, after the age of seventy, 
solely because of age. 


C. Special Rule Confined to ‘‘Unlimited Tenure’’ 


In addition to the limited exemption for ‘‘compulsory retirement”’ 
in the 1986 Amendments, a second provision in the new special rule 
for tenured faculty also deserves attention, namely, the limitation of 
the exemption to employees who are ‘‘serving under a contract of 
unlimited tenure.’’ The exemption of the amendment accordingly ap- 





15. Such agreements are involved in the familiar practice of providing, on a 
nondiscriminatory basis, incentives to retire early—the so-called ‘‘buy-outs.”’ 
16. Cf. e.g., Henn v. National Geographic Society, 819 F.2d 824 (7th Cir. 1987). 
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plies only to the ‘‘compulsory retirement’’ of faculty members who 
have ‘‘unlimited tenure.’’ The meaning of the phrase ‘‘unlimited ten- 
ure’’ is far from clear in this context. 

The special rule was added by the Special Senate Committee on 
Aging, chaired by Senator Heinz. But no Senate Committee report 
guides us as to the Committee’s intent in limiting the special rule to 
those employees having ‘‘unlimited tenure.’’ Moreover, the ambiguity 
of these words was not clarified by the discussion that took place either 
in the House or in the Senate when the Senate version of the bill was 
enacted in October, 1986. Indeed, the phrase ‘‘unlimited tenure’’ was 
never commented upon in the 1986 discussions on the floor of the 
House or the Senate. 

Does ‘‘unlimited tenure’’ as used in the special rule simply mean 
tenure? Or does it mean tenure for a life term? Or terms without a 
fixed duration? Or does it mean something else? Whatever the phrase 
‘‘unlimited tenure’’ means, in order to know whether the new exemp- 
tion applies, the duration of the tenure contract must be clear. If a 
tenure contract is expressly stated to be for an unlimited term, the 
exemption should apply and ‘‘compulsory”’ termination of the unlim- 
ited tenure contract by reason of age, at age seventy or after, would be 
permissible under the ADEA (for seven years). However, an institution 
may then find itself on the horns of a dilemma since its compulsory 
termination of unlimited tenure would seem to breach the explicitly 
unlimited tenure set forth in the contract. 

By contrast, if tenure contracts are for something other than ‘‘un- 
limited tenure,’’ for example, tenure for a fixed term expiring at an 
agreed date, then the exemption of the new special rule would not 
seem to apply. Nor is an exemption needed for such a contractual 
arrangement. Indeed, in such a case it would be counterproductive for 
an institution to act as if the exemption were applicable. After all, if 
the institution’s tenure contract is for a term with an agreed expiration 
date, then upon expiration, the cessation of employment is consensual 
and not age discrimination prohibited by the ADEA. ‘‘Compulsory 
retirement,’’ on the other hand, is termination of employment without 
consent; it is the equivalent of dismissal or discharge with no intention 
to re-employ; and it is unlawful after age forty, if it occurs solely on 
the basis of age. 

Accordingly, the ADEA does not prohibit carrying out an agreement 
for the expiration of tenured employment on a fixed date. Similarly, 
the use of chronological age to fix an agreed date either for retirement 
or for the termination of tenured employment is not the arbitrary action 
forbidden by law.’” 

Those who drafted the statutory language of ‘‘unlimited tenure’’ 
may have misunderstood what colleges and universities, and their 





17. See Ruebhausen, supra note 1, at 37-44. 
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faculties, are doing pursuant to the tenure system. The drafters may 
have believed that colleges and universities are discharging tenured 
faculty because of age before the end of their contractual agreement. 


This is not what is happening. Any such misunderstanding must be 
corrected. 


D. Duration of Special Rule 


The special rule for tenured faculty introduced by the 1986 Amend- 
ments will, by express provision, last only seven years absent further 
action by Congress. In addition, Congress has mandated a study during 
the next five years ‘‘to analyze the potential consequences of the 
elimination of mandatory retirement on institutions of higher educa- 
tion.’’® This study is to be conducted by a panel of nine members 
appointed by, and operating under the supervision of, the National 
Academy of Sc:ences.’® The panel will provide higher education with 
a unique and objective forum for a discussion of the relevant issues, 
including: the nature of the tenure contract; the distinction between 
retirement and the expiration of tenure; the status of the faculty em- 
ployee upon the expiration of the tenure contract and the extent of the 
institution’s obligation, if any, to rehire; the distinction between dis- 
charge and the expiration of tenure; the importance of the tenure 
arrangement; the need for a tenured term of a fixed duration; and the 
use of chronological age as a permitted criterion for the expiration of 

‘the tenure contract. 

This study will provide institutions of higher education, and their 
faculties, an opportunity to explain carefully the nature and role of the 
tenure contract in higher education. The study also presents an oppor- 
tunity to draft and to justify proposed new findings or legislation for 
Congress with respect to tenure and retirement in academia. It is 
regrettable that more than a year after the 1986 Amendments were 
enacted, the desired panel had yet to be appointed by the National 
Academy of Sciences. 


III. Courses OF ACTION 


Two principal courses of action are indicated for academic insti- 
tutions and their faculties, one external and the other internal. The 





18. 19 U.S.C.A. § 624(1) (West Supp. 1987). 

19. 19 U.S.C.A. § 624(2)(A)-(C) (West Supp. 1987). Of the nine panel members, 
four are to be administrators at institutions of higher education selected by the National 
Academy of Sciences after consultation with the American Council of Education, the 
Association of American Universities, and the National Association of State Universities 
and Land Grant Colleges. Another four members of the study panel are to be teachers, 
or retired teachers, at institutions of higher education, again selected by the National 
Academy, but this time, selected after consultation with the American Federation of 
Teachers, the National Education Association, the American Association of University 
Professors and the American Association of Retired Persons. The ninth member of the 
panel, and presumably the chair, is to be selected by the National Academy at its 
discretion. 
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external course is to assist the National Academy of Sciences and its 
new study panel in fulfilling the leadership role Congress placed upon 
them. The Academy must select a first-rate panel to conduct the 
Congressionally-mandated study. Once in place, the panel itself will 
profit from close and continuous cooperation from academic institutions 
and their faculties. 

The internal course may be more complicated. For example, it 
requires a definitive statement of the duration of the tenure contracts 
now in effect, or proposed to be used in the future. This is not a trivial 
requirement. The expiration of the tenured employment ought not to 
fall within the prohibitions of the ADEA if the duration of the tenure 
agreement is fixed as a matter of educational and institutional policy 
for a genuine educational purpose, and if it is part of an agreed tenure 
contract. 


A. Contract Clarification 


How should this step be implemented? No single answer exists for 
the wide variation in the relevant realities among the colleges and 
universities and their faculties. What must be done at any particular 
institution depends on a close understanding of the relationships, the 
expectations, the governing rules, and the practices on that particular 
campus. Moreover, any clarification should be firmly based on educa- 
tional policy and not be a subterfuge for age discrimination. 

Some possible patterns of response can be identified. In rare cases, 
no response will be needed. At a minimum, most institutions will wish 
to include in all future tenure appointment letters (both the initial letter 
and its subsequent periodic confirmation) an express understanding 
that the tenured appointment contract will end on a specified date, 
subject to early termination for adequate cause or institutional financial 
exigency. As a matter of sound practice the institution should obtain a 
written acceptance of the tenure contract from the faculty member. 

Even such modest steps can be considered only with faculty-wide 
concurrence. Unilateral administrative action could be perceived to 
threaten the essential collegial relationship between faculties and their 
institutions. 

Further steps may be required. Thus, at some institutions it may 
be necessary to add a clarifying statement to the faculty handbook, or 
to the governing academic rules. Any such addition must be made only 
after full compliance with the regular processes and procedures for 
such matters, including faculty-wide approval. 

The duration of the tenure contract is not the only provision of 
that contract that may need clarification. There should also be a clear 
understanding of what happens upon expiration of the tenure contract. 
Since tenured employment will cease on the date specified, it should 
be clear whether retirement is contemplated on that date or whether a 
new employment contract may be considered. 
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Normally, when tenured faculty members cease to be employees of 
their college or university upon the expiration of their tenure contract, 
they have no automatic right to re-employment by that institution. In 
some cases, re-employment is contrary to institutional practice, and 
that practice is accepted by the faculty. Yet, in a large number of 
instances expiration of the contract does not preclude further employ- 
ment. In either event the contractual intention ought to be clear. If age 
is used as a criterion, there may be some advantage in making explicit 
in the contract that age is the criterion only for termination of the 
tenured employment and not for retirement. Then the issue of the 
propriety of age as a criterion shifts out of the retirement context into 
the larger and more affirmative re-employment context. 

If continued employment is possible after the termination of the 
tenured employment contract, then a new contract for a new term will 
be the subject of an arrangement between the faculty member and the 
institution. In this new contract, both the faculty member and the 
institution will be able to balance their existing needs and desires. 

That balancing process involves many considerations. They in- 
clude: the career plans and the capabilities of the faculty member, the 
departmental and institutional needs, the availability and qualifications 
of other potential candidates to meet those needs, whether multi-year 
responsibilities for graduate students have been successfully assumed 
by others than the formerly tenured faculty member, the number of 
students in the department, the number of students signing up for 
particular courses, the emergence of new areas of knowledge, the 
continuing relevance of the faculty member’s field, the currency of the 
knowledge and scholarship of the faculty member, the productivity and 
performance of the faculty member, and of course the availability of 
funds. In short, re-hiring after the termination of tenure calls for a fresh 
analysis of how best to conduct the institution’s educational mission 
under the existing circumstances and the available alternatives. Simi- 
larly, the faculty members will analyze their own objectives and the 
available career choices. 

Obviously, there is a vast difference between clarifying the tenure 
employment contracts for a newly-tenured faculty member, and clari- 
fying existing tenured arrangements. The institutional task can be 
difficult when clarification is needed in existing tenured employment 
contracts. However, in view of the broad general understanding of the 
tenure arrangement that now exists throughout academia, it would not 
seem to be an impossible task. 

If the task proves too difficult, the problems should be persuasively 
conveyed both to the National Academy of Sciences and to the Congress 
for solution. One ultimate solution, for example, could be a statutory 
ADEA exemption for tenure contracts entered into prior, say, to January 
1, 1991. 

Institutions and their faculties might also reconsider their long- 
standing practice of terminating tenure contracts at a specified chron- 
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ological age. This use of chronological age as the agreed criterion for 
the end of the tenure contract must withstand the charge of age 
discrimination, no matter how firmly it is rooted in educational policy 
or useful in educational planning. Even though the charge can be 
rebutted successfully, it would be prudent to use a different criterion, 
if one can be effectively substituted. A new criterion could be a calendar 
date fixed by reference to departmental plans. Another possible, but 
less attractive, criterion is the quality of job performance.” Functionally, 
a very appropriate criterion for the end of the tenure contract would 
be the date when a faculty member first becomes eligible for full benefits 
under relevant public and private pension programs. Academic freedom 
would thus be achieved first through job security and then by pension 
security in a direct sequence. 

The suggestion that the tenure contracts be revised to express their 
duration as the fixed term of years, say twenty, thirty, or thirty-five 
years, deemed sufficient to provide the desired academic freedom, has 
considerable appeal. Modestly differing salary levels could be fixed for 
different terms. A fixed term of years need not be identical for all 
faculty members at a particular institution. The contract duration may 
vary according to departmental needs and planning. 

However, institutions must carefully avoid any impression that 
faculty with one term of employment are any less, or more, worthy 
than faculty having a different contract term. This problem of ‘‘second- 
class citizens’’ can be alleviated if the faculty members personally make 
the choice. For example, the institution could give faculty members 
the option of either a fixed term of years or chronological age as the 
criterion for termination of employment. Alternatively, the institution 
could allow faculty to select as the termination date any July 1st, say, 
between twenty and thirty-five years after the signing of their initial 
tenure contract. Other options readily come to mind. 

Thus, at the time of the initial tenure appointment, a faculty 
member could choose among several different terms of employment— 
terms long enough to assure academic freedom for the faculty member. 
Such a choice will also make faculty active participants in selecting a 
contract duration that better reflects their own desires. The choice also 
enables the institution to plan ahead and keep the balance between the 
continuity and renewal it deems essential to meet its educational 
responsibilities. 

The importance of faculty choice is underscored by the fact that it 
may be a key to whether the ADEA applies. The more voluntary the 
ultimate termination of tenure appears, the less legally suspect it be- 
comes. 

Since faculty mobility is highly valued by colleges and universities, 
and their faculties,?* if a term of years, rather than chronological age, 





20. See Ruebhausen, supra, note 1, at 25-30. 
21. As David Z. Robinson, Executive Vice President of the Carnegie Corporation, 
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is the criterion for ending tenured employment, then a new term of 
employment must be negotiated for those faculty who move to a new 
institution in mid-career. Of course, the new tenure term can be ne- 
gotiated on an ad hoc basis, or the parties could accept whatever 
remained of a tenured term at the previous institution. Whatever the 
form of adjustment, the new institution’s tenured term of employment 
should appropriately reflect prior professional activity. 


CONCLUSION 


Introducing more flexibility into the fixed dates now used for the 
termination of tenure seems consistent with academic freedom and the 
educational mission of higher education. Such flexibility not only is 
reasonable but also tends to allay any suspicion that the fixed dates 
used for the termination of tenure are but a subterfuge for age discrim- 
ination, rather than an expression of educational policy. However, if 
greater flexibility in choice is found to be incompatible with educational 
policy, then it becomes imperative that the reasons for incompatibility 
be marshalled persuasively and fully presented both to the National 
Academy of Sciences and to the Congress. 

Formulating a policy for the termination of tenure that satisfies a 
number of competing considerations is the challenge confronting higher 
education today. The policy must encourage both continuity and change. 
In addition to providing job security, the policy should preserve suf- 
ficient accountability to maximize individual growth and productivity. 
The policy must also provide a basis for both institutional and faculty 
planning, with some sense of assurance as to the future, notwithstand- 
ing all the inherent uncertainties of life. Moreover, the policy must be 
compatible with the age discrimination laws and serve the educational 
mission of colleges and universities. Further, the policy must harmonize 
with a retirement program that offers the retiree an adequate pension, 
affordable health care, and a continuing sense of self-esteem. The policy 
must especially be sufficiently flexible to accommodate the dynamic 





has written the author: 
One of the major strengths of the American college and university system is 
the opportunity for mobility from one institution to another, or indeed from 
the private or governmental sector to the academy. The mobility is important 
for institutions who wish to make significant changes in the direction or quality 
of their faculty. It is also important to faculty members, even if they remain at 
their own institution. The fact that movement is possible puts them in a far 
better bargaining position at their home institution than would be the case if 
the opportunity for movement did not exist. Finally, it is in the national interest 
to encourage this mobility. New and exciting combinations of skills can be 
established and new knowledge gained, when freedom of movement exists. The 
pattern of mobility is very different in the United States from that in European 
countries, for example, particularly for movement from government or industry 
to the University. 
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need of academic institutions and their faculties for intellectual renewal. 
This is a daunting challenge, but surely not an impossible one. 














CASE COMMENT 


BLAIR V. WASHINGTON STATE UNIVERSITY: 
MAKING STATE ERA’S A POTENT REMEDY 
FOR SEX DISCRIMINATION IN ATHLETICS 


INTRODUCTION 


As early as 1975, female athletes and their coaches at Washington 
State University (WSU), like athletes in other institutions around the 
country,’ recognized that they would have to champion their rights to 
gain equitable use of athletic facilities, administer their own programs 
and obtain the funding to which they were legally entitled.2 Members 
of the women’s athletic program spoke before campus organizations, 
the WSU Board of Regents, and WSU’s President and Vice-President 
about correcting the inequities in the women’s program. After exhaust- 
ing all University channels, these coaches and athletes filed separate, 
but unsuccessful, complaints under federal law.* In 1979 they filed 
Blair v. Washington State University,* a class action under the Wash- 
ington Equal Rights Amendment (ERA) and for the first time met with 
some success. Finally, in 1987, the Washington Supreme Court, giving 
a substantive and effective cause of action to victims of sex-based 
discrimination in intercollegiate athletics, held that Washington’s ERA 
prohibited sex-based classifications altogether. The supreme court af- 
firmed the lower court’s award of damages and enjoined the University 
from continuing its discriminatory policies.® 





1. See, e.g., Haffer v. Temple Univ., 688 F.2d 14 (3d Cir. 1982); University of 
Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982); Bennett v. West Texas State Univ., 
525 F. Supp. 77 (N.D. Tex. 1981); Wright v. Columbia Univ., 520 F. Supp. 789 (E.D. 
Pa. 1981); Othen v. Ann Arbor School Bd., 507 F. Supp. 1376 (E.D. Mich. 1981); and 
Stewart v. New York Univ., 430 F. Supp. 1305 (S.D.N.Y. 1976). These athletes based 
their claims on Title IX. 

2. See infra notes 27-30 and accompanying text for a discussion of legal rights 
under Title IX. See also infra note 10 and accompanying text for information from 
telephone conversation with Sue Durrant, former WSU women’s basketball coach and 
currently Associate Professor, Washington State University Department of Physical Edu- 
cation, Sport, and Leisure Studies. 

3. Brief for Appellant at 8, Blair v. Washington State Univ., 108 Wash. 2d 558, 
740 P.2d 1379 (1987) (No. 50591-8). See also infra note 10. 

4. 108 Wash. 2d 558, 740 P.2d 1379 (1987). 

5. Blair v. Washington State Univ., No. 28816, slip op. at 43 (Wash. Sup. Ct. 
Whitman, Jan. 3, 1983) (Findings of Fact and Conclusions of Law) [hereinafter Blair, 
Findings]. 
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This Comment first presents the facts of Blair. Part II outlines the 
traditional avenues used to combat sex discrimination in intercollegiate 
athletics. Part III focuses on the judicial development of Washington’s 
ERA which culminated in Blair. This section also presents Blair as a 
novel and powerful approach to obtaining equal opportunity for female 
athletes and their coaches. In Part IV, the Comment concludes with an 
analysis of the effect of Blair and state equal rights amendments as 
tools for combating sex-based discrimination in the university setting. 


I. FACTS IN BLAIR 


In 1979, Washington State University, a member of the Pac 10 
Conference, focused its athletic program on football.* The men’s pro- 
gram also emphasized basketball, baseball and track. While WSU’s 
men’s athletic program has existed since the 1800’s,’ female athletes 
did not demand an active and viable athletic program until the 1970’s.® 
As their opportunities developed at WSU, female athletes experienced 
inequities between the men’s and women’s athletic programs.’ The 
resulting impasse between prioritizing men’s sports, football in partic- 
ular, and providing equitable opportunities for female athletes, moti- 
vated female athletes, their managers and coaches to file suit. 

In Blair v. Washington State University,*° the plaintiffs alleged that 





6. ‘‘As at most other major universities, the focus of the athletic program at 
[WSU] is football.’ Brief of Respondents at 4, Blair v. Washington State Univ., 108 
Wash. 2d 558, 740 P.2d 1379 (1987) (No. 50591-8). General social policies support 
prioritizing men’s athletics, especially football, over women’s athletics. At WSU, football 
also provides other benefits including: publicity for WSU as a whole; participation for 
students in the marching band, drill team and rally squad; increased prestige through 
association with other Pac 10 universities; use of the conference membership for academic 
and administrative exchanges and associations; and a focal point for alumni functions. 
Id. at 5 (citations omitted). 

7. Brief of Respondents at 4. 

8. Brief of Appellants at 5-6. Female athletes at WSU reflected society’s changing 
attitudes toward women in sports. For a comprehensive history of sex discrimination in 
sports, see United States Comm’n on Civil Rights, More Hurdles To Clear (1980) (Clear- 
inghouse Publication No. 63) (reprinted in part as an appendix to Yellow Springs 
Exempted Village School Dist. Bd. of Educ. v. Ohio High School Athletic Ass’n, 647 
F.2d 651 (6th Cir. 1981)). 

9. Two obvious differences included the fact that male athletes received free 
practice clothes while women did not; male athletes received free letter jackets while 
women did not. Brief of Appellants at 7. 

10. 108 Wash. 2d 558, 740 P.2d 1379 (1987). The plaintiffs consisted primarily of 
two groups: 1) female athletes, female student managers, and female graduate assistant 
coaches who attended the University and participated in Women’s Intercollegiate Athletics 
from September 1975 through May 1982, and 2) twelve female and two male coaches of 
Women’s Intercollegiate Athletic teams at WSU between 1963 and 1982. Prior to initiating 
judicial remedies, the plaintiffs pursued other remedies, but these actions failed to 
produce the necessary responses or improvements. See Blair, Findings at 7. 

Previous actions taken by the athletes and coaches included internal complaints to 
the University and filings under Titles VII and IX. Despite the success of Title IX actions 














1988] SEX DISCRIMINATION IN ATHLETICS 577 


the University violated the Washington Equal Rights Amendment and 
the State Law Against Discrimination.’ The University did not provide 
equal funding, facilities, or opportunities to the female athletes, their 
coaches and managers.’ The student-athletes asserted that WSU, through 
inferior ‘‘funding, fundraising efforts, publicity and promotions, schol- 
arships, facilities, equipment, coaching, uniforms, practice clothing, 
awards, and administrative staff and support,’ failed ‘‘to provide 
equal educational opportunities for [female athletes] in intercollegiate 
activities.’’'® 


II. PRE-BLAIR STRATEGIES TO COMBAT SEX DISCRIMINATION 


Washington State University’s female student-athletes, their man- 
agers and coaches sought parity with the Men’s Intercollegiate Athletics 
program. The plaintiffs first chose traditional avenues to accomplish 
this end. However, the courts’ limited application of the equal protec- 
tion clause of the fourteenth amendment and federal statutes such as 
Title VII, the Equal Pay Act and Title IX has typically rendered the 
traditional means ineffective. A brief look at how courts have treated 
each of the traditional avenues suggests why the female student-athletes, 
managers and coaches in Blair turned to the Washington ERA. 


A. The Equal Protection Clause 


In a discrimination suit, plaintiffs commonly rely on the equal 
protection clause of the fourteenth amendment which mandates that 





in supporting the allegations of sex discrimination, the problems at WSU were not 
remedied. In response to the Title VII actions, the Equal Employment Opportunity 
Commission issued a letter allowing the coaches the opportunity to file suit in federal 
court. Although the coaches could have pursued further their Title VII claims, they 
elected to join the student-athletes to present a united attack on sex-based discrimination 
at WSU. Telephone interview with Sue Durrant, former WSU women’s basketball coach 
and currently an Associate Professor, Washington State University Department of Physical 
Education, Sport, and Leisure Studies (Oct. 8, 1987). 

11. WasH. Const. art. XXXI, § 1 provides: ‘‘Equality of rights and responsibility 
under the law shall not be denied or abridged on account of sex.’’ Washington’s ERA is 
the only state ERA that includes the word ‘“‘responsibility’’ in conjunction with ‘‘rights.’’ 

12. WasH. REv. Cope § 49.60.030 states in relevant part: 

(1) The right to be free from discrimination because of race, creed, color, 
national origin, sex, or the presence of any sensory, mental, or physical handicap 
is recognized as and declared to be a civil right. This right shall include, but 
not be limited to: 


(b) The right to the full enjoyment of any of the accommodations, advantages, 
facilities, or privileges of any place of public resort, accommodation, assem- 
blage, or amusement. 
Wash. REv. Cope § 49.60.030(1)(b) (Supp. 1987). 
The plaintiffs also included in their action a request for recovery of attorneys’ fees 
and inclusion of sports-generated revenues in calculating University financial support. 
13. Blair, 108 Wash. 2d at 561, 740 P.2d at 1381. 
14. Id. 
15. Blair, No. 28816, Third Amended Complaini, at 8 (Wash. Sup. Ct. Whitman, 
Nov. 12, 1980). 
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state governments treat individuals equally.** The Constitution, how- 
ever, does not expressly prohibit discrimination based on sex. In recent 
years, the United States Supreme Court has adopted an intermediate 
standard of review in cases of sex discrimination,’” allowing gender- 
based classifications only when the classification is ‘‘substantially re- 
lated’ to an ‘‘important governmental objective.’’*® The discretionary 
nature of the intermediate standard of equal protection analysis allows 
unequal treatment of women.’® 





16. ‘‘The equal protection guarantee has become the single most important concept 
in the Constitution for the protection of individual rights . . . to guarantee that all 
individuals are accorded fair treatment in the exercise of fundamental rights or the 
elimination of distinctions based on impermissible criteria.’’ J. Nowak, R. ROTUNDA & J. 
YounGc, CONSTITUTIONAL LAw 524 (3d ed. 1986) [hereinafter Nowak]. 

United States citizens are entitled to equal protection from both the state and federal 
governments. The fourteenth amendment protects against infringement of individual 
rights by the state. In pertinent part, the fourteenth amendment states, ‘‘No State shall 
. . . deny to any person within its jurisdiction the equal protection of the laws.’’ U.S. 
Const. amend. XIV, § 1. The fifth amendment protects against infringement by the federal 
government. The federal government violates the due process clause of the fifth amend- 
ment by classifying individuals in any way that would violate the equal protection clause. 
In pertinent part, the fifth amendment states ‘‘No person shall . . . be deprived of life, 
liberty, or property, without due process of law... .’’ U.S. Const. amend. V. 

17. Courts use one of three standards of review in equal protection decisions: 1) 
the rational relationship test; 2) the strict scrutiny test; or 3) the intermediate test. Under 
the rational relationship test, the classification need only possess a rational relationship 
to a governmental goal not prohibited by the Constitution. This is the easiest standard 
to meet because most courts readily find some rational relationship between a government 
goal and the chailenged action. See Nowak, supra note 16, at 530. 

Under the strict scrutiny test, courts do not defer to the legislature but rather 
independently assess the relationship between the classification and a constitutionally 
compelling end. The government must justify its limitation of fundamental constitutional 
values, showing a close relationship between the compelling interest and the classifica- 
tion. After this showing, a court must also find the classification necessary to promote 
that compelling interest. If the court finds that the interest can be preserved without 
using the classification, the law violates the equal protection guarantee. See Nowak, 
supra note 16, at 531. The United States Supreme Court typically uses strict scrutiny, 
the most challenging test, only in reviewing legislation which limits fundamental con- 
stitutional rights. In addition, the Court will apply this standard of review to the equal 
protection guarantee when a classification uses some ‘‘suspect’’ basis, such as race or 
national origin, to distinguish between persons. Nowak, supra note 16, at 531 (the 
‘‘suspect’’ terminology comes from Korematsu v. United States, 323 U.S. 214, 216, 65 
S. Ct. 193, 194 (1944)). Traditionally, courts have used the rational relationship and 
strict scrutiny standards. 

18. Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 451, 456-57 (1976). As this is an 
intermediate level of scrutiny, the Court will not automatically accept a gender classifi- 
cation as ‘‘rationally related’’ to a government goal. However, neither are gender clas- 
sifications subject to strict scrutiny. Rather, the government can use a gender-based 
classification so long as it can show a substantial relationship to an important state 
interest and not an arbitrary classification based on sex. See Nowak, supra note 16, at 
662. 

19. The intermediate standard ‘‘allows Justices to base their votes upon individual 
perceptions of the reasonableness of a gender classification and the governmental interest 
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Accordingly, the equal protection clause, rather than acting as the 
‘‘single most important’’ protection of individual rights, has become 
an empty promise for women.”° Therefore, women cannot rely solely 
on the equal protection guarantees when alleging sexual discrimination 
in a government action.” Thus, the WSU female athletes, their managers 
and coaches held little hope that the equal protection guarantee would 
remedy their problems. 


B. Title VII and the Equal Pay Act 


For the coaches in Blair, the Equal Pay Act of 1963 and Title VII 
of the Civil Rights Act of 1964 offered potential remedies for sex 
discrimination based on their employment. The Equal Pay Act requires 
that an employer pay equal wages for equal work, regardless of sex.?? 
Under Title VII, an employer cannot discriminate against individuals 
based on their sex with respect to any aspect of their employment.” 





asserted in each case.’’ See Nowak, supra note 16, at 676. The rarity of unanimous 
opinions and the multitude of concurrences and dissents support this allegation. D. Kirp, 
M. Yunor, & M. FRANKS, GENDER JUSTICE 95 (1986). In fact, Justice Rehnquist ‘‘prophesied 
that Craig could be relied on to license almost any decision.’ Id. 

20. See supra note 16 and accompanying text. 

Were our country to adopt a constitutional amendment [e.g. the Equal Rights 
Amendment] prohibiting gender discrimination by governmental agencies, the 
court would have to employ some form of strict scrutiny or compelling interest 
test under that amendment which would limit the ability of individual judges 
to argue for the legitimacy of gender classifications based upon their personal 
perceptions of the reasonableness of allocating rights by gender. 

Nowak, supra note 16, at 676-77. 

21. Absent state action, gender discrimination by private persons or associations 
is not unconstitutional under the fourteenth amendment. Legislation may, however, 
restrict discrimination by private groups in their public activities. See Nowak, supra note 
16, at 677 (footnotes omitted). 

22. The Equal Pay Act, 29 U.S.C. § 206(d) (1982), provides: 

No employer having employees subject td any provisions of this section shall 
discriminate, within any establishment in which such employees are employed, 
between employees on the basis of sex by paying wages. . . at a rate less than 
the rate at which he pays wages to employees of the opposite sex in such 
establishment for equal work on jobs the performance of which requires equal 
skill, effort, and responsibility, and which are performed under similar working 
conditions, except where such payment is made pursuant to (i) a seniority 
system; (ii) a merit system; (iii) a system which measures earnings by quantity 
or quality of production; or (iv) a differential based on any other factor other 
than sex. 

23. 42 U.S.C. § 2000e-2(e) (1982). Title VII applies to almost all private or public 
employers with 15 or more employees, whose business affects commerce. Title VII also 
prohibits discrimination based on race, color, religion, or national origin. An individual 
plaintiff establishes a prima facie discrimination claim by showing: (1) overt, or per se 
discrimination; (2) a disparate impact on the protected group; or (3) disparate treatment. 
Heen, A Review of Federal Court Decisions Under Title VII of the Civil Rights Act of 
1964, in COMPARABLE WorRTH AND WAGE DISCRIMINATION 202-03 (H. Remick ed. 1984). 

In disparate treatment hiring cases, the Supreme Court outlined four elements of a 
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The United States Supreme Court has ‘‘recognized that Title VII rep- 
resents a more comprehensive attack on discrimination than the Equal 
Pay Act, and that Title VII should be broadly interpreted as prohibiting 
the ‘entire spectrum’ of practices that result in sex-based employment 
discrimination.’’?+ 

Both Title VII and the Equal Pay Act provide potential relief for 
female coaches in employment actions.2* The WSU coaches first sub- 
mitted internal Title VII complaints to the University and then to the 
Equal Employment Opportunity Commission. The EEOC issued a letter 
which allowed the coaches to file a Title VII action in federal court. 
Rather than pursuing these Title VII claims, the WSU coaches chose to 
join the female athletes in a unified effort.2° This required finding 
another route to equality. 


C. Title IX 


Congress intended Title IX as another weapon in the arsenal to 
combat discrimination on the basis of sex. Title IX prohibits sex dis- 
crimination in educational programs or activities receiving federal fi- 
nancial aid.?” After its adoption, the courts began applying Title IX and 
its accompanying regulations** to cases in which students alleged dis- 





prima facie case: (1) plaintiffs belonged to a protected group; (2) they applied for and 
were qualified for the job; (3) they were not hired; and (4) the position remained open 
and the employer sought other applicants. Id. at 205 (citing McDonnell Douglas Corp. 
v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824 (1973)). Once the prima facie case is 
made, the burden shifts to the employer to offer a legitimate, nondiscriminatory reason 
for the employment action. Once the employer meets this burden, the plaintiff must 
prove that the employer’s reasons are pretextual. 

In a classwide discrimination suit, the prima facie case is a showing that the 
employer has a pattern and practice of discriminatory treatment of women. This showing 
is best made through statistical analysis and evidence of individual instances of discrim- 
ination. See Heen, supra, at 205 (citing International Bhd. of Teamsters v. United States, 
431 U.S. 324, 334-40 n.20, 357-62, 97 S. Ct. 1843, 1854-57 n.20, 1865-68 (1977)). To 
rebut, the employer must show that the plaintiff’s statistics are inaccurate or insignificant 
and offer a nondiscriminatory reason for the resulting discrimination. Id. 

24. Heen, supra note 23, at 198 (citing County of Washington v. Gunther, 452 
U.S. 967, 101 S. Ct. 2242 (1981)). The comprehensive nature of Title VII would prompt 
the coaches in Blair to use Title VII in lieu of the Equal Pay Act. 

25. Both the Equal Pay Act and Title VII offer injunctive and affirmative relief as 
remedies for sex discrimination in employment. The court may also award back pay and 
attorneys’ fees. Wong & Esnor, Sex Discrimination in Athletics: A Review of Two Decades 
of Accomplishments and Defeats, 21 Gonz. L. REv. 345, 385 (1985). 

26. See supra note 10 for further details of the coaches’ actions. 

27. Title IX, part of the Education Amendments of 1972, states: 

No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial assis- 
RANIGS:. |... 

20 U.S.C. § 1681(a) (1982). 
28. The Department of Health, Education, and Welfare (later the Department of 
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criminatory treatment. However, courts varied in their application of 
Title [IX.2° The subsequent confusion regarding Title IX’s scope and the 
resulting limitations prevented the widespread application of Title IX. 

The courts focused on two primary issues: defining ‘‘federal finan- 
cial aid’’ and determining the scope of Title IX as it applied to 
educational institutions. The United States Supreme Court ultimately 
decided both issues in Grove City College v. Bell.*° The Court deter- 





Education) promulgated regulations for enforcing and implementing Title IX, specifically 
in post high school athletics. The Department passed the first of these regulations in 
June, 1975: 

(a) No person shall, on the basis of sex, be excluded from participation in, be 

denied the benefits of, be treated differently from another person or otherwise 

be discriminated against in any interscholastic, intercollegiate, club or intra- 

mural athletics offered by a recipient, and no recipient shall provide any such 

athletics separately on such basis. 

(b) . . . a recipient may operate or sponsor separate teams for members of each 

sex where selection for such teams is based upon competitive skill or the 

activity involved is a contact sport. 

(c) . . . In determining whether equal opportunities are available the Director 

will consider, among other factors: 

(1) Whether the selection of sports and levels of competition effectively 

accommodate the interests and abilities of members of both sexes; 

(2) The provision of equipment and supplies; 

(3) Scheduling of games and practice time; 

(4) Travel and per diem expenses; 

(5) Opportunity to receive coaching and academic tutoring; 

(6) Assignment and compensation of coaches and tutors; 

(7) Provision of locker rooms, practice and competitive facilities; 

(8) Provision of medical and training facilities and services; 

(9) Provision of housing and dining facilities and services; 

(10) Publicity. 

45 C.F.R. § 86.41 (1987). Similar regulations were also announced in 7 C.F.R. § 15a.41 
(April 11, 1979) and 34 C.F.R. § 106.41 (May 9, 1980). 

29. For more in-depth discussions regarding how the courts have applied Title IX, 
see Gaal & DiLorenzo, The Legality and Requirements of HEW’s Proposed ‘‘Policy 
Interpretation’’ of Title IX and Intercollegiate Athletics, 6 J.C.U.L. 161 (1980); Gaal, 
DiLorenzo & Evans, HEW’s Final ‘‘Policy Interpretation’’ of Title IX and Intercollegiate 
Athletics, 6 J.C.U.L. 345 (1980); Graf, Title IX and Intercollegiate Athletics: Adducing 
Congressional Intent, 24 B.C.L. REv. 1243 (1983); Krakora, The Application of Title IX 
to School Athletic Programs, 68 CorNELL L. REV. 222 (1983). 

30. 465 U.S. 555, 104 S. Ct. 1211 (1984). Although the United States Supreme 
Court first addressed the issue of defining the scope of Title IX in North Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 102 S. Ct. 1912 (1982), the Court did not unequivocally 
advocate the programmatic approach until it decided Grove City. 

Cases representing jurisdictions previously adopting a programmatic scope include: 
University of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982); Bennett v. West Texas 
State Univ., 525 F. Supp. 77 (N.D. Tex. 1981); Othen v. Ann Arbor School Bd., 507 F. 
Supp. 1376 (E.D. Mich. 1981); and Stewart v. New York Univ., 430 F. Supp. 1305 
(S.D.N.Y. 1976). 

An institutional scope subjects to Title [IX any educational institution receiving 
federal financial aid, either directly or indirectly. Cases representing jurisdictions which 
had previously adopted the institutional approach include: Haffer v. Temple Univ., 688 
F.2d 14 (3d Cir. 1982); and Wright v. Columbia Univ., 520 F. Supp. 789 (E.D. Pa. 1981). 
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mined that federal aid need not be direct for Title IX to apply*? and 
limited the scope of Title IX to those programs within a school which 
directly benefit from federal aid.*? This action decreased the effective- 
ness of Title [X.%* Absent specifically-directed federal aid to athletic 
programs, members of women’s athletic programs who suffered sex- 
based discrimination needed other remedies.** 


D. State Equal Rights Amendments 


To compensate for inadequacies at the federal level, several states, 
in addition to enacting statutory changes, amended their constituticns 
to expressly prohibit discrimination based on sex.** Although much has 
been written about the proposed federal ERA,** little has been written 
about the impact of a strong state ERA such as Washington’s. As 
evidenced by the athletes’ and coaches’ success in Blair, a claim under 





31. 465 U.S. at 569-70, 104 S. Ct. at 1219. 

32. Id. at 573-74, 104 S. Ct. at 1221. 

33. See Leatherman, Female Athletes, Administrators Lobby for Bill to Counteract 
Effects of Grove City Ruling, Chron. of Higher Educ., Jul. 7, 1987, at 24. 

34. Congress enacted the Civil Rights Restoration Act of 1987, Pub. L. No. 100- 
259, --- Stat. --- (1988) ‘‘to restore the broad scope of coverage and to clarify the application 
of title IX of the Education Amendments of 1972, section 504 of the Rehabilitation Act 
of 1973, the Age Discrimination Act of 1975, and title VI of the Civil Rights Act of 
1964.’’ Congress expressly intends the Act ‘‘to overturn the Supreme Court’s decision in 
Grove City College v. Bell,’’ by applying federal anti-discrimination laws to entire 
institutions receiving federal financial aid, rather than merely to those specific programs 
receiving aid. S. Rep. No. 64, 100th Cong., ist Sess., (1987). 

Several states have enacted statutes equivalent to the federal Title IX which would 
provide the option of a state-based cause of action. These states include: ALASKA STAT. 
§ 14.18.040 (1987); CaL. Epuc. Cope §§ 220, 230 (Supp. 1987); Fia. Stat. ANN. § 
228.2001 (West Supp. 1987); MINN. STAT. ANN. § 126.21 (West Supp. 1987); R.I. GEN. 
Laws § 16-38-1.1 (Supp. 1987) (limited in scope to ‘‘public institutions of higher 
learning’’). Illinois has also enacted a statute similar to Title IX, but its application is 
restricted to high school athletic opportunities. ILL. Rev. Stat. ch. 122, para. 27-1 (Supp. 
1987). 

Other jurisdictions have adopted anti-discrimination statutes which allude to athletics 
specifically or as a part of the educational or recreational opportunities offered by the 
educational institution. These jurisdictions include: D.C. CopE ANN. §§ 1-2520 and 1- 
2521 (1987); Haw. Rev. Stat. § 296-61 (Supp. 1986); Iowa Cope ANN. § 601A.9 (Supp. 
1987); ME. Rev. Stat. ANN. tit. 5, § 4602 (Supp. 1987); MicH. Stat. ANN. § 3.548(402) 
(Callaghan 1985); N.Y. Epuc. Law § 313(1) (McKinney Supp. 1987); S.D. Copir1rep Laws 
ANN. § 20-13-22 (1987) (educational institutions may segregate based on sex ‘‘if the 
opportunity to participate in athletic activities offered by the educational institution is 
substantially equal for both sexes’’); and Wyo. Const. art. 7, § 1 (limited to public 
schools). 

35. Since 1970, 14 states have added ERA’s to their constitutions. See Avner, 
Some Observations on State Equal Rights Amendments, 3 YALE L. & PoL’y REv. 144 
(1984) (for discussion and citations of the 16 state ERA’s). 

36. See, e.g., Brown, Emerson, Falk & Freedman, The Equal Rights Amendment: 
A Constitutional Basis for Equal Rights for Women, 80 YALE L.J. 871, 920-79 (1971). 
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a strong state ERA has several advantages over a claim brought under 
federal law. 

The most important of these advantages is that state courts can 
impose a stricter standard of review than that applied by courts under 
the equal protection clause of the fourteenth amendment. Under a high 
standard of review, a state can justify distinctions between sexes only 
by ‘‘showing that there is a compelling interest served by the discrim- 
inatory legislation and that there is no less discriminatory method that 
could achieve the same purpose.’’*” Thus, courts are more likely to find 
an act discriminatory under state ERA’s than under federal laws. 

Another advantage of relying on a state ERA, rather than some 
federal remedies, is the lessened government presence required by 
several state courts. Typically, federal actions require direct involve- 
ment by a government entity. However, state courts have qualified 
parties such as a municipally-owned stadium and a children’s football 
association as having sufficient government presence.*® Thus, the scope 





37. Dean, Roberts, & Boone, Comparable Worth Under Various Federal and State 
Laws in COMPARABLE WoRTH AND WAGE DISCRIMINATION 250 (H. Remick ed. 1984). 

38. Proebsting, Washington’s Equal Rights Amendment: It Says What It Means 
and It Means What It Says, 8 U. Pucet Sounp L. Rev. 469 (1985). 

39. See MacLean v. First Northwest Indus. of Am., 96 Wash. 2d 338, 635 P.2d 
683 (1981); Lincoln v. Mid-Cities Pee Wee Football Ass’n, 576 S.W.2d 922 (Tex. Civ. 
App. 1979); see also infra note 46. The following table compares the 16 state ERA’s: 


TABLE 1 
STATE EQUAL RIGHTS AMENDMENTS 





Requires Wording Court 
State or Like Review 
Year Government Federal Standard 
State Enacted Action [*] ERA Used 


Alaska 1972 medium 
Colorado 1973 yes yes high 
Connecticut 1974 medium 
Hawaii 1972 yes yes high 
Illinois 1970 yes * high 
Maryland 1972 yes high 
Massachusetts 1976 yes high 
Montana 1977 low 
New Hampshire 1974 yes none+ 
New Mexico 1973 yes none+ 
Pennsylvania 1971 yes high 
Texas 1972 yes low 
Utah 1896 low 
Virginia 1971 yes t low 
Washington 1972 [yes] yes high 
Wyoming 1890 yes nonet 














*Covers action by state, local governments, and school districts. 

tCovers governmental action only. 

+#No case law concerning standard of review. 
Dean, Roberts, & Boone, supra note 37, at 248 (reproduction of Table 14-3). *Each state 
ERA requires some minimal state or governmental interest to be effective; thus this 
category requires actual governmental presence. 

For a general discussion of government presence requirements in various states, see 
Avner, supra note 35, at 149-53. 
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of a state’s ERA, as well as the standard of review employed by state 
courts, evidences the potential of alleging sex discrimination under a 
strong state ERA.*° 


III. Buiam STRATEGY AND RESULTS 


Since Washington adopted its equal rights amendment in 1972, the 
Washington Supreme Court has applied an inconsistent standard of 
review. The court’s early ERA decisions strengthened equal rights for 
women, but later decisions relaxed enforcement of the amendment and 
reduced its effectiveness.* 


A. Pre-Blair Washington ERA Holdings 


Initial interpretations of the equal rights amendment by the Wash- 
ington Supreme Court provided a strong foundation for later decisions. 
Specifically, the court’s decisions in Hanson v. Hutt* and Darrin v. 
Gould** set a standard prohibiting all sex-based discrimination. In these 
cases, the court qualified sex as an inherently suspect class, and 
advocated a strict standard of review for cases involving sex-based 





40. See supra note 39 and Table I. See also Avner, supra note 35, at 149. Six 
state ERA’s and the proposed federal ERA apply only to instances where government 
action is involved. 

41. For an in-depth history of how the Washington State Supreme Court has 
interpreted and enforced the Washington State ERA, see generally Proebsting, supra note 
38. 

42. 83 Wash. 2d 195, 517 P.2d 599 (1973). Although Hanson was argued shortly 
before Washington adopted its ERA, the case provided a base for interpreting the ERA. 

The plaintiffs in Hanson challenged a statute which disqualified pregnant women 
from unemployment insurance benefits. WasH. Rev. CopE ANN. § 50.20.030 (1962), 
repealed by Laws of 1975, ch. 228, § 18. The Washington Supreme Court found that the 
statute violated the equal protection clause of the Constitution and the privileges and 
immunities clause of the Washington State Constitution. Hanson, 83 Wash. 2d at 195, 
517 P.2d at 599. Although the court could not apply the equal rights amendment, the 
court laid the foundation for interpreting the equal rights amendment when it determined 
that a ‘‘classification based upon sex . . . is inherently suspect and therefore must be 
subject to strict scrutiny.”’ Id. at 201, 517 P.2d at 603. 

43. 85 Wash. 2d 859, 540 P.2d 882 (1975). The Washington Supreme Court used 
the Hanson ruling in conjunction with Washingtor’s newly-adopted equal rights amend- 
ment and declared sex as a suspect class which required a showing of a compelling state 
interest to uphold classifications based on sex. Id. at 868, 540 P.2d at 888. 

Furthermore, the court held that the ERA ‘‘added something to the prior prevailing 
law by eliminating otherwise permissible sex discrimination if the rational relationship 
or strict scrutiny tests were met.’’ Id. at 871, 540 P.2d at 889. This language indicates 
adoption of a standard absolutely prohibiting sex-based discrimination. 

The court held that a statewide interscholastic regulation denying high school girls 
the chance to play interscholastic football constituted sex-based discrimination. Id. at 
874, 540 P.2d at 893. The court required the interscholastic regulatory committee to 
afford female high school students opportunities to participate in interscholastic football 
based on their qualifications to play, rather than refusing them such an opportunity 
based on a generalization regarding the ‘‘broader class.’’ Id. at 867, 540 P.2d at 887. 
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classifications. The court eroded this standard in Marchioro v. Chaney, 
Seattle v. Buchanan,** and MacLean v. First Northwest Industries.*® 

In Marchioro and Buchanan, the court differentiated between clas- 
sifications based on sex and sex-based discrimination and interpreted 
the ERA to prohibit only ‘‘harmful’’ sex-based discrimination.*” The 
court continued to stray from the absolute standard adopted in Darrin 
when it refused to apply the equal rights amendment to the facts of 
MacLean. This decision typified the trivial attitude with which the 
court approached sex-discrimination issues.** In Blair, the Washington 
Supreme Court returned to the absolute prohibition of sex-based clas- 
sifications enunciated in Darrin.* 


B. Blair Holding 


In Blair, the Whitman County Superior Court held that WSU 
discriminated against the plaintiffs based on sex.*° The trial court 





44. 90 Wash. 2d 298, 582 P.2d 487 (1978), aff'd, 442 U.S. 191, 99 S. Ct. 2243 
(1979). The Washington Supreme Court did not interpret the ERA to prohibit classifica- 
tions based on sex; rather, the court adopted an absolute standard for interpreting the 
ERA by prohibiting sex-based discrimination. Id. at 491, 90 Wash. 2d at 305. 

Both the Washington Supreme Court and the United States Supreme Court upheld 
the constitutionality of a Washington statute which mandated that the state committee 
of each political party consist of two members—one male and one female. Wasu. REV. 
CopE § 29.42.020 (1976), cited in Marchioro, 442 U.S. at 192, 99 S. Ct. at 2244. The 
Washington court refused to apply the ERA to classifications according to sex; instead, 
the court declared that the ERA applied to situations involving discrimination against a 
particular sex. Marchioro, 90 Wash. 2d at 305, 582 P.2d at 491. 

The court, in interpreting the ‘‘responsibility’’ language of the ERA, required that 
members of each sex share in conducting political affairs through statutory state com- 
mittees. Id. at 308, 582 P.2d at 493. 

45. 90 Wash. 2d 584, 584 P.2d 918 (1978). The issue before the court was the 
constitutionality of an ordinance prohibiting exposure of female breasts in public. The 
Washington Supreme Court found that the ERA was ‘‘not intended or designed to strike 
down laws which are based upon actual differences in the sexes.”’ Id. at 591, 584 P.2d 
at 921 (citing Brown, Emerson, Falk, & Freedman, The Equal Rights Amendment: A 
Constitutional Basis for Equal Rights for Women, 80 YALE L.J. 871, 893 (1971)). Rather, 
it prohibited sex classifications when both sexes share the characteristic at issue. Id. 

46. 96 Wash. 2d 338, 635 P.2d 683 (1981). The issue before the court was whether 
“ladies nights’’ at professional basketball games, wherein females received tickets to 
games at reduced prices, discriminated against males. The court held that such an 
advertising promotion did not discriminate based on sex. Id. at 345, 635 P.2d at 686. 

47. See supra notes 44 and 45. 

48. ‘“‘The MacLean case is a striking example of how lightly the Washington State 
Supreme Court can treat sex discrimination claims. The court avoided the ERA question 
and trivialized the claim as one in which the plaintiff did not suffer .. . .’’ Proebsting, 
supra note 38, at 478. 

49. Blair, 108 Wash. 2d at 565, 740 P.2d at 1383. 

50. Blair, Findings at 43 (holding that ‘‘[dJjefendants acted . . . in a manner that 
resulted in discriminatory treatment of females in the women’s program . . . . Although 
not motivated by any malice . . . such acts and omissions resulted in discriminatory 
treatment in the women’s athletic program and violated the State Equal Rights Amend- 
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granted an injunction requiring the University to correct the inequities 
in opportunity for each sex.®' The injunction required proportional 
distribution of funding, budgetary allowances, participation opportu- 
nities, and scholarships, as well as equal opportunities to produce 
revenue.®? The court also required formation of a committee to monitor 
the injunction, to recommend policies facilitating sex equity in athletics, 
and to provide recommendations for promoting women’s athletics.®* In 
determining equitable proportions as required by the injunction, the 
trial court excluded the University football program from consideration 
‘‘[bjecause football is operated for profit under business principles.’’™ 
The plaintiffs’ appeal to the Washington Supreme Court focused in part 
on this exclusion. 

The Washington Supreme Court affirmed the lower court’s decision, 
except for the ruling which excluded football from consideration, to 
establish equitable treatment and conditions.*> In requiring that football 





ment and RCW 49.60’’). 

The trial court awarded the coaches monetary damages for discriminatory actions 
which differentiated between Women’s Intercollegiate Athletics coaches and coaches in 
Men’s Intercollegiate Athletics, but the court denied the coaches’ request for back pay 
and for damages based on emotional distress. Id. at 44. The court justified withholding 
back pay because ‘‘the coaches do not perform work that is substantially equal or 
substantially similar to work performed by similarly situated male coaches in Men’s 
Intercollegiate Athletics. Coaches in Women’s Intercollegiate Athletics and Men’s Inter- 
collegiate Athletics are not similarly employed.’’ Id. at 43-44. 

Although the court also refused to grant the athletes monetary damages based on 
emotional distress, it did grant compensation for disparities in policies regarding practice 
clothing and the awards presented to athletes in recognition of achievement and partic- 
ipation. Id. at 46. See also Blair, 108 Wash. 2d at 563, 740 P.2d at 1382. 

51. Blair, 108 Wash. 2d at 562, 740 P.2d at-1381. 

52. Id. at 562-63, 740 P.2d at 1381-82. 

53. Id. at 563, 740 P.2d at 1382. 

54. Blair, Findings at 49. 

55. Blair, 108 Wash. 2d at 569, 740 P.2d at 1382-83. Other issues presented on 
this appeal included the reduction of the award of attorneys’ fees and other expenses of 
the litigation and the requirement that plaintiffs file a claim under WasH. REv. CopDE § 
4.92.110 (Supp. 1987) as a condition precedent to bringing this suit. 

The Washington Supreme Court reversed the lower court’s decision to decrease the 
amount of attorneys’ fees awarded based on the position of plaintiffs’ attorneys as serving 
the public interest. ‘The trial court abused its discretion in even considering the plaintiffs’ 
public interest representation.’’ Id. at 571, 740 P.2d at 1386. The court prefaced that 
statement with a list of factors which lower courts should consider when determining 
an award of attorney’s fees. Id. at 570, 740 P.2d at 1385. The court also affirmed the 
lower court’s decision awarding the plaintiffs all costs incurred in bringing the suit and 
refused to decrease plaintiffs’ recovery by the proportionate level of the defendants’ 
successes. Id. at 572-75, 740 P.2d at 1386-88. 

On another issue, the court affirmed the lower court’s ruling, based on Wasu. REV. 
Cone § 4.92.110, that filing a tort claim with the state is a condition precedent to bringing 
suit against the state for an alleged tort. Therefore, the plaintiffs could not recover 
damages for the year between the time they filed suit in October, 1979, and the time 
they filed the tort claim against WSU in September, 1980. Id. at 575-77, 740 P.2d at 
1388-89. 
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be included in sex equity calculations, the appeals court held, ‘‘To 
exclude football, an all male program, from the scope of the Equal 
Rights Amendment would only serve to perpetuate the discriminatory 
policies and diminished opportunities for women.’’** Furthermore, the 
court found that ‘‘[t]he exclusion of football would prevent sex equity 
from ever being achieved since men would always be guaranteed many 
more participation opportunities than women, despite any efforts by 
the teams, the sex equity committee, or the program to promote wom- 
en’s athletics under the injunction.’’>’” 

The court affirmed the exclusion of revenue generated by a specific 
sport from calculations to determine University financial support to the 
athletic programs. As a basis for its decision, the court relied on the 
absence of an applicable state law and the presence of supportive policy 
considerations which include an ‘‘incentive [for the players and coaches] 
to produce as much income as possible from all sources because they 
are the persons who first benefit from such income.’’®* 


IV. EFFECTS OF BLAIR 


In Blair, the Washington State Supreme Court returned to an 
absolute standard of judicial review and abolished the trial court’s 
distinction between men’s and women’s athletic budgets. In so doing, 
the court prohibited sex-based classifications altogether.*® The court’s 


prohibition of sex-based classifications has both practical and theoretical 
effects. With respect to sex-based discrimination in collegiate athletics, 
the court’s ruling compels Washington state universities to respond 
with specific program changes. Universities must provide equal oppor- 
tunities for female athletes and their coaches and maintain parity with 
the men’s program in funding. 

However, in requiring consideration of football and allowing ex- 
clusion of revenues generated by a specific sport, the court placed WSU 
in a precarious position. The court idealistically mandates equity be- 
tween the men’s and women’s athletic -programs but does not provide 
the practical means by which to achieve this end. WSU’s athletic 
program already experiences financial difficulties and the added task 
of achieving equality between the athletic programs further strains 
WSU.® 

Nevertheless, how far the Washington Supreme Court will expand 
the reach of the ERA is uncertain for several reasons. First, the only 





. Id. at 565, 740 P.2d at 1383. 

. Id. 

. Id. at 566-69, 740 P.2d at 1383-84. 

. See supra notes 43 and 44 and accompanying text. 

. See supra notes 52-54 and 56 and accompanying text. 

. Telephone interview with Sally Savage, Department of the Attorney General 
for Washington (Nov. 30, 1987). Ms. Savage further stated that although equity between 
the athletic programs is a worthwhile objective, the practical applications may detrimen- 
tally affect both programs in the long run. 
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cases adopting the absolute standard of judicial review concern sex 
discrimination in school athletic programs. Thus, whether the court is 
willing tc adopt the same standard in a non-athletic context, or a non- 
educational context, remains to be seen. 

Blair may also open the door to regulation of athletic programs in 
private institutions. Since Washington’s ERA prohibits sex discrimi- 
nation in any setting, Blair need not be confined to state institutions. 
Typically, both state ERA’s and federal laws apply only when some 
type of governmental action is involved.“ Nevertheless, states may 
require less state involvement than that required by the fourteenth 
amendment. In Washington, for example, the Washington Supreme 
Court found sufficient state presence when a professional basketball 
team leased the Seattle Coliseum, a municipally-owned facility.** Clearly, 
under principles of federalism, state ERA’s such as Washington’s po- 
tentially reach a number of activities outside the scope of federal law. 

Furthermore, the potential of a state ERA to regulate private action 
may be clear from the language of the amendment itself. The wording 
of the Washington ERA closely follows that of the proposed federal 
ERA.*® Whether the Washington ERA rulings indicate the potential 
impact of a federal ERA is beyond the scope of this Comment. However, 
the rulings may predict the potential of similarly-worded state ERA’s.* 

Although the exact implications of Blair cannot be certain, one 


thing remains clear: the female athletes, their managers and coaches 
pursued advantages under state law not available under federal law. In 
Blair the court awarded damages and an injunction. Had this case been 
brought under federal laws, plaintiffs may have received damages, or, 
rather than an injunction, federal funding to WSU may have been 
terminated.°*’ 


CONCLUSION 


Blair v. Washington State University revives a state ERA as a viable 
and powerful cause of action to battle sex-based discrimination. Where 
traditional remedies have failed, Washington’s ERA succeeded in man- 
dating equality in funding, facilities, treatment, and opportunities for 
members of WSU’s Women’s Intercollegiate Athletic program. Although 
Blair primarily concerns athletics, its facts also include employment of 





62. Note, however, that Washington’s ERA requires state action. See supra note 
39. 

63. See Avner, supra note 35, at 149. Seven state ERA’s and the proposed federal 
ERA apply only to instances where government action is involved. 

64. MacLean v. First Northwest Indus. of Am., 96 Wash. 2d 338, 635 P.2d 683 
(1981). See supra note 46 and accompanying text. 

65. See Wasu. Const. art. XXXI, § 1; supra note 11. 

66. See supra note 39. 

67. The typical remedy under Title IX is termination of funding. See 20 U.S.C. § 
1682 (1982). See also supra note 25 explaining Title VII remedies. 
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coaches. Future decisions may or may not limit the application of Blair 
to its facts. Regardless, the precedential value of Blair may extend 
beyond athletics and even beyond colleges and universities. 
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CASE COMMENT 


EISEMAN V. STATE OF NEW YoRK: THE 
DUTY OF A COLLEGE TO PROTECT ITS 
STUDENTS FROM HARM BY OTHER 
STUDENTS ADMITTED UNDER SPECIAL 
PROGRAMS 


INTRODUCTION 


The New York Court of Appeals recently refused to impose liability 
upon a state college for one student’s rape and murder of another 
student.‘ In Eiseman v. State of New York,? Larry Campbell, an ex- 
convict admitted to the State University of New York’s College at 
Buffalo under a state-sponsored program, Search for Education, Eleva- 
tion and Knowledge (SEEK),? raped and murdered co-student Rhonda 
Eiseman at her off-campus apartment.‘ The court of appeals held that 
the law imposed no heightened duty of inquiry upon the College under 
the policies of that special program or of those promoting integration 
of former convicts into society.® 

The issue facing the court was whether a state college, as a result 
of its special program for the economically and educationally disad- 
vantaged, had a duty to protect other students from potential harm.® 
More specifically, the court addressed whether the governing statute 
mandated that an individual college or university adopt the statutory 





1. Eiseman v. State, 70 N.Y.2d 175, 518 N.Y.S.2d 608 (1987). Note that the court 
of appeals is New York’s highest court, and the New York Supreme Court is the State’s 
intermediate level court. 

2. Id. 

3. Id. at 181, 518 N.Y.S.2d at 610. New York’s SEEK program offers higher 
education opportunities to disadvantaged high school graduates. Several other states have 
similar programs. See, e.g., ME. REv. Stat. ANN. tit. 20-A, § 11603 (1983) (student 
incentive scholarship program); VT. STaT. ANN. tit. 16, § 2842 (1982) (incentive grants 
for the economically disadvantaged). California has a program geared specifically toward 
prisoners, under which the Director of Corrections may authorize an inmate’s temporary 
removal from prison to attend college classes. Cat. PENAL CopE § 2690 (West 1982). 

4. 70 N.Y.2d at 181, 518 N.Y.S.2d at 611. In addition to his prior convictions, 
Larry Campbell also had a demonstrated history of psychological problems and drug 
abuse. While his application to SEEK reflected his incarceration, it did not indicate his 
schizophrenia and drug addiction. 

5. Id. at 191, 518 N.Y.S.2d at 616. 

6. Id. at 190, 518 N.Y.S.2d at 615. 
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admissions criteria for the program with or without revision.’ Since the 
College at Buffalo declined to expand the statutory criteria, the focus 
shifted to whether the College became liable for the acts of an ex- 
convict admitted under the unrevised program.* As a very recent de- 
velopment in the way courts view the college-student relationship, the 
factors entering into that analysis, and the resulting potential for lia- 
bility, Eiseman presents issues of particular importance to attorneys 
practicing in this area. 

This Comment provides an overview of the impact of Eiseman on 
education law. Part I provides an historical view of the primary legal 
doctrines involved: ‘‘in loco parentis,’’ the duty of care owed by a 
college to its students, and the competiag interests of privacy and equal 
treatment. Part II discusses Eiseman in depth. Finally, Part III projects 
the long term effects of this case and suggests how practitioners might 
repond to it. 


I. AN HISTORICAL PERSPECTIVE 


A. ‘In Loco Parentis’’ 


The doctrine of ‘‘in loco parentis,’’ literally ‘‘in the place of a 
parent,’’ originated in eighteenth-century English law.? As an American 
legal theory applicable to colleges, it initially gained credence in the 
courts at the turn of the century.’° The Kentucky Court of Appeals put 


forth the theory in Gott v. Berea College," in which it recognized a 
school’s right to make rules and regulations for its pupils’ welfare ‘‘just 
as a parent could for the same purpose.’’’? 

Due to the student rights movement of the 1960’s along with the 
reduction of the age of majority to eighteen, the influence of ‘‘in loco 





7. Id. at 189, 518 N.Y.S.2d at 615. The appellate division decision rested primarily 
upon the College’s breach of statutory duty to develop rational admission criteria for 
such an ‘‘experimental program.’’ Id. While the court of appeals declined to impose this 
duty in these circumstances, similar facts in another court might bring results more in 
line with the reasoning of the appellate division. 

8. Id. 

9. Zirkel & Reichner, Is the ‘‘In Loco Parentis’’ Doctrine Dead?, 15 J.L. & Epuc. 
271, 273 (1986). The doctrine began in England as a legal protection for the teacher who 
practiced corporal punishment for pupil misconduct both in and outside of school. In 
the United States, the doctrine represented the status of the school as an institution 
standing in the place of the parent with accompanying responsibility and freedom to 
discipline. State courts eventually, however, regarded the reasonableness of the punish- 
ment as a question of fact determinable by the trier of fact. 

10. See, e.g., Boyd v. State, 88 Ala. 169, 7 So. 268 (1889); Vanvactor v. State, 113 
Ind. 280, 15 N.E. 341 (1888). 

11. 156 Ky. 376, 161 S.W. 204 (1913). In this case, the College prohibited its 
students from entering a certain eating house near campus. The court held this action 
permissible since college authorities ‘‘stand ‘in loco parentis’ concerning the physical 
and moral welfare . . . of the pupils.’’ Id. at 378, 161 S.W. at 206. 

12. Id. 
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parentis’’ diminished. Today ‘‘in loco parentis’’ has no real legal 
importance for the college setting.** For example, an Ohio Common 
Pleas Court held in 1971, ‘‘We know of no requirement of the law .. . 
placing on a university . . . any duty to regulate the private lives of 
their students, to control their comings and goings and to supervise 
their associations.’’** 

The decline of ‘‘in loco parentis’’ has not, however, eliminated 
university liability. Rather, liability is now imposed based upon the 
traditional standard of negligence which requires that a college act 
reasonably when implementing its programs and policies.'® 


B. Duty of Care 


At common law, a college had no general duty to protect its 
students from harm.** However, the law has progressed toward impos- 
ing on an actor a duty toward another person when a special relation- 
ship exists between that actor and that other person.’” In some 
circumstances, courts have characterized the relationship between col- 
lege and student as sufficiently ‘‘special’’ to create such a duty.’ In 





13. In a series of cases, the courts made clear that ‘‘in loco parentis’’ was no 
longer tenable in either private or public institutions of higher education. See Zirkel & 
Reichner, supra note 9, at 281; see, e.g., Dixon v. Alabama State Bd. of Educ., 294 F.2d 
151 (5th Cir. 1961); Soglin v. Kaufman, 295 F. Supp. 978 (W.D. Wis. 1968); Buttney v. 
Smiley, 281 F. Supp. 280 (D. Colo. 1968); Goldberg v. Regents of Univ. of Cal., 57 Cal. 
Rptr. 463 (Ct. App. 1967). 

14. Hegel v. Langsam, 29 Ohio Misc. 147, 148 (Common Pleas Court 1971). This 
court further held that the University of Cincinnati could not be found liable for allegedly 
permitting a student to become associated with criminals, to be seduced, to become a 
drug user, and to be absent from her dormitory. The court also stated, ‘‘A university is 
an institution for the advancement of knowledge and learning. It is neither a nursery 
school, a boarding school nor a prison.’’ Id. 

15. See generally Fowler, The Legal Relationship Between the American College 
Student and the College: An Historical Perspective and the Renewal of a Proposal, 13 
J.L. & Educ. 401, 401-16 (1984). 

16. For a current examination of this common law principle, see RESTATEMENT 
(SECOND) OF TorTs § 314 (1974) (‘‘[t]he fact that the actor realizes or should realize that 
the action on his part is necessary for another’s aid or protection does not of itself impose 
upon him a duty to take such action . . .’’). 

17. See id. at § 314A. Special relations giving rise to a duty to aid or protect 
others include that of a common carrier to passengers, innkeeper to guests, a possessor 
of land holding it open to members of the public who enter in response to its invitation, 
and one who voluntarily takes custody of another thus depriving the other of normal 
opportunities for protection. 

18. For example, some courts recognize the requirement that a college provide a 
‘‘safe’’ campus. See, e.g., Peterson v. San Francisco Community College Dist., 36 Cal. 
3d 799, 685 P.2d 1193, 205 Cal. Rptr. 842 (1984), in which the California Supreme Court 
held the City College of San Francisco liable where a rape was committed by a non- 
student against a student in an area where the College had negligently failed to trim 
foliage and to warn the student of a known danger. Since the relationship between the 
possessor of land and members of the public who enter in response to the landowner’s 
invitation is commonly recognized as among the ‘‘special’’ relationships, courts are more 
willing to find liability where the rape occurs on campus. See also Duarte v. State of 
Cal., 151 Cal. App. 3d 358, 151 Cal. Rptr. 727 (1979). 
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such a situation, the college must ‘‘act with reasonable care in order 
to give to others the aid or protection which the performance of the 
duty would afford them.’’*® 

A plaintiff seeking to show negligence and consequent liability in 
a civil rape case must demonstrate that the college breached some 
duty.2° Since the modern American college is not an insurer of the 
safety of its students, the plaintiff in these cases has no easy task. In 
recent decades, courts have notably diluted the once authoritarian role 
of college administrators.”' 

Bradshaw v. Rawlings”? illustrates one court’s view of the college’s 
duty of care to its students. Bradshaw involved the off-campus conduct 
of one student who had become intoxicated at a class picnic and 
negligently injured a fellow student.?* The court refused to find the 
requisite special relationship between college and student necessary to 
impose liability.2* A college must conform to the standard of care of a 
reasonable person under like circumstances. A negligence claim must 
fail if based on circumstances for which the law imposes no duty of | 
care on the defendant.® ‘‘Negligence in the air will not do.’’?* Similarly, 
the New York court found that the College owed no duty of care to 
Rhonda Eiseman for her off-campus rape by another student.?’ 

In considering whether one owes another a duty of care, a court 
weighs several factors. Highlighting these requirements in Peterson v. 
San Francisco Community College District,2* the California Supreme 


Court held that a community college district had a duty to exercise 
care to protect students from reasonably foreseeable assaults on cam- 
pus,”® and that the district could thus be liable for failing to warn 
students of known dangers.*® The court found the requisite special 





19. RESTATEMENT (SECOND) OF TorTs § 115 (1974). Where a special legal relationship 
between victim and defendant in a rape on campus case is successfully pleaded, victims 
have successfully sued other entities for the criminal acts of third parties. Houserman & 
Lansing, Rape on Campus: Postsecondary Institutions as Third Party Defendants, 8 
J.C.U.L. 182, 191 (1981). 

20. See Houserman & Lansing, supra note 19, at 197. 

21. See supra note 13 and accompanying text. 

22. 612 F.2d 135 (3d Cir. 1979). 

23. Id. at 137. The sophomore class at the College sponsored the picnic, and the 
75 students attending were mest!y 19 and 20 years old. Though the drinking age in 
Pennsylvania was 21, the students consumed almost seven-and-one-half kegs of beer. 
Bradshaw, a passenger in an automobile driven by a fellow student who had been 
drinking at the picnic, suffered severe injuries in the subsequent automobile accident. 

24. Id. at 141. 

25. Id. at 138 (citing F. Pottock, Law or Torts 468 (13th ed. 1929)). 

26. Id. at 139. 

27. Eiseman v. State, 70 N.Y.2d 175, 191, 518 N.Y.S.2d 608, 616 (1987). 

28. Peterson v. San Francisco Community College Dist., 36 Cal. 3d 799, 806, 685 
P.2d 1193, 1196, 205 Cal. Rptr. 842, 845 (1984) (citing Rowland v. Christian, 69 Cal. 2d 
108, 70 Cal. Rptr. 97 (1968)). 

29. Id. at 804, 685 P.2d at 1194, 205 Cal. Rptr. at 845. 

30. Id., 685 P.2d at 1195, 205 Cal. Rptr. at 843. 
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relationship between student and college in Peterson, in which an 
assailant raped a student in a school parking lot.*’ The factors cited in 
considering whether a duty of care existed included: the foreseeability 
of harm to the plaintiff, the seriousness of the injury at risk, the 
closeness of the connection between defendant’s conduct and the injury 
suffered, and the extent of the burden to the defendant.*? The court’s 
willingness to find a duty of care in Peterson alerts colleges and 
universities to their potential liability in circumstances resembling those 
in Eiseman.** 

In addition to a basic standard of negligence, a college’s obligations 
to its students may lie at least partly in contract.** In exchange for 
tuition and an agreement to remain within stated guidelines of conduct, 
the university agrees to provide an education and, ultimately, a degree.** 
Under this theory, school and student, like other contracting parties, 
deal at arms length and owe to each other only those obligations to 
which each has agreed.** Some commentators have recognized the 
weaknesses of this theory, including problems of applying the statute 
of frauds and the parol evidence rule as well as the theory’s conflict 
with the concept, espoused by educators, of educating the whole 
student.°’ 

A duty of care will be imposed upon a college or university, then, 
only when its relationship with a student is sufficiently ‘‘special.’’ 
Courts analyze a certain set of factors in determining whether the duty 
exists; when the circumstances indicate no duty of care, the courts will 
not impose liability upon the college. Also, the college must balance 
the duty of care owed to the injured student with the possible violation 
of privacy interests of,?* and discrimination against, the aggressor stu- 
dent.*° 





31. Id. at 805, 685 P.2d at 1195, 205 Cal. Rptr. at 843. The assailant jumped from 
behind ‘‘unreasonably thick and untrimmed foliage and trees.’’ Other attacks had occurred 
previously in the same area, and while the College had taken steps to protect students 
using this parking lot, it had not published the prior incidents nor made any effort to 
warn the plaintiff that she was in danger of attack in that area of the campus. 

32. Id. at 806, 685 P.2d at 1196, 205 Cal. Rptr. at 844. 

33. For example, had the rape in Eiseman occurred on campus, or had the College 
known of Campbell’s history of psychological problems and drug abuse and thus his 
potential danger to other students, the court may have been more willing to impose the 
standard of due care found in Peterson. 

34. As stated in University of Miami v. Militana, 184 So. 2d 701 (Fla. 1964), ‘‘the 
college may set forth the terms under which it will admit and subsequently graduate 
students who subject themselves to the rules, regulations and requirements of the 
college.’”” The exchange between college and student is recognized here as basically 
contractual in nature. One can find offer, acceptance, and consideration. 

35. See Fowler, supra note 15, at 412. 

36. Id. at 416. 

37. Id. at 413. See, e.g., Jennings, Breach of Contract by Students Against Postsec- 
ondary Education Institutions: Can They Succeed?, 7 J.C.U.L. 191 (1981). 

38. Eiseman v. State, 70 N.Y.2d 175, 191, 518 N.Y.S.2d 606, 616 (1987). 

39. Id. at 190, 518 N.Y.S.2d at 616. 
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C. Privacy Interest and Discrimination 


Imposing upon a college or university the duty to warn of potential 
danger from a fellow student poses complex problems. In Eiseman, 
campus-wide acknowledgment of Larry Campbell’s history of drug 
abuse and mental problems would have infringed upon an important 
privacy interest.*° A student typically entrusts to college personnel 
confidential information with the understanding that it will not leave 
the student’s own file. Only the foreseeability of risk of serious harm 
could outweigh this interest.*! 

In addition to the privacy interest involved, Section 504 of the 
Rehabilitation Act of 1973*? provides that no otherwise qualified hand- 
icapped individual shall, solely by reason of that handicap, be denied 
the benefits of any program receiving federal financial assistance.** This 
statute defines handicap as a physical or mental impairment,** including 
any mental or psychological disorder, drug addiction, or alcoholism.* 
Under this Act, a college could not deny admission to an applicant 
with a background of mental disorder and drug addiction as long as 
the student ‘‘can successfully participate in the education program and 
complies with the rules of the college and if that individual’s behavior 
does not impede the performance of other students.’’* 

With these doctrines in mind, the court of appeals (New York’s 
highest court) in Eiseman first discarded ‘‘in loco parentis,’’ concluding 
that colleges today generally have no legal duty to shield their students 





40. See Pavela, Therapeutic Paternalism and the Misuse of Mandatory Psychiatric 
Withdrawal on Campus, 9 J.C.U.L. 101, 119 (1982). The fourteenth amendment protection 
against the taking of life, liberty, or property without due process of law could be used 
to protect the liberty and privacy interests of a student in Campbell’s circumstances. 
Though this article addresses psychiatric withdrawal, some of the same reasoning applies 
to failure to admit to a college for psychiatric reasons. 

41. The California Supreme Court discussed a similar balancing of interests with 
respect to the therapist’s duty to warn foreseeable victims of the violence of his patient 
in Tarasoff v. Regents of Univ. of Cal., 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 
(1976). In that case, the court held that ‘‘[w)Jhen a therapist determines, or pursuant to 
the standards of his profession should determine, that his patient presents a serious 
danger of violence to another, he incurs an obligation to use reasonable care to protect 
the intended victim against such a danger.’’ 17 Cal. 3d at 431, 551 P.2d at 340, 131 Cal. 
Rptr. at 20. See also Note, The Duty to Warn Third Parties: A Retrospective on Tarasoff, 
18 RutceErs L.J. 145 (1986). The college or university should also consider the Buckley 
Amendment which denies federal funds to any educational institution with a policy or 
practice of releasing education records of students without written consent of that student 
to someone other than authorized school or government personnel. Buckley Amendment, 
20 U.S.C. § 1232g (1982). 

42. 29 U.S.C. § 794 (1982). 

43. 29 U.S.C. § 794; Pavela, supra note 40, at 104. 

44. See Pavela, supra note 40, at 104. 

45. Id. 

46. Id. at 105. See also Rothstein, Section 504 of the Rehabilitation Act: Emerging 
Issues for Colleges and Universities, 13 J.C.U.L. 229 (1986). 
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from the dangerous activity of other students.¢”? The court then focused 
upon a balancing of the College’s duty of care toward a student in 
these circumstances and the privacy and equal treatment of Larry 
Campbell.** The following analysis of Eiseman explores the court’s 
reasoning with regard to these issues. 


II. THE EISEMAN CASE 
A. The Facts 


In December 1975, Larry Campbell enrolled in the SEEK program 
at the State University of New York’s College at Buffalo.*® Campbell 
applied and was admitted to the program while incarcerated at the 
Albion Correctional Facility.°° On June 9, 1976, Campbell raped and 
murdered Rhonda Eiseman, another student, in an off-campus apart- 
ment.*! Eiseman’s estate sued the State of New York for negligence® 
in connection with her death. Both the trial and intermediate appellate 
courts found that the College breached a duty to the decedent by failing 





47. Eiseman v. State, 70 N.Y.2d 175, 190, 518 N.Y.S.2d 608, 616 (1987). 
48. Id. at 190, 518 N.Y.S.2d at 616. 
49. The program provides higher education opportunities to those residents of New 
York who meet the following criteria: 
(1) graduates of an approved high school or individuals who have attained a 
New York state high school equivalency diploma or its equivalent, as determined 
by the commissior~, 
(2) who have potential for the successful completion oi a post-secondary pro- 
gram, and 
(3) are economically and educationally disadvantaged. 

N.Y. Epuc. Law § 6452(1) (McKinney 1985). 

50. Campbell was initially admitted to SEEK for the fall semester of 1975 under a 
temporary release program at the Albion Correctional Facility. He was removed from the 
release program after leaving a work site without authorization. Pending a transfer to the 
Albion Correctional Facility, he attempted suicide and was instead sent to the Fishkill 
Correctional Center’s diagnostic and evaluation unit. The SEEK admissions counselor 
then granted Campbell a leave of absence, allowing him to enroll in the 1976 spring 
semester upon his release. Eiseman v. State, 109 A.D.2d 46, 50-51, 489 N.Y.S.2d 957, 
961-62 (N.Y. App. Div. 1985). 

51. At the same time, Campbell also murdered fellow student Thomas Tunney and 
seriously injured non-student Michael Schostick. Tunney’s estate did not pursue the 
matter. Schostick’s claim for personal injuries against the State of New York was denied; 
the State assumed no duty to him as a non-student. Id. at 48, 489 N.Y.S.2d at 960. 

52. Eiseman’s estate asserted the State’s negligence in four theories: 

(1) Failing to inquire into Campbell’s background to determine his qualifications 
and suitability for admission to the College; 

.(2) Failing to inform College officials of Campbell’s history of psychiatric 
disorders and heroin abuse; 
(3) Releasing Campbell from prison and failing to impose precautionary con- 
ditions; 
(4) Failing to provide adequate parole supervision and failing to revoke his 
parole. 

Id. at 48, 489 N.Y.S.2d at 960. 
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to determine adequately Campbell’s suitability for admission.** The 
New York Court of Appeals nonetheless reversed, ruling that neither 
the State nor the College owed an increased duty of care to the decedent, 
despite Campbell’s record.™ 


B. Appellate Division Decision 


In affirming the court of claims’ judgment, the New York Appellate 
Division emphasized that a college generally has no duty to protect 
students by identifying potentially dangerous applicants at the admis- 
sions level.*> By instituting the SEEK program, however, the College 
assumed a duty of protection to its individual students.** The appellate 
division relied strictly upon New York Education Law, Section 6452, 
the basis of the SEEK program. This statute requires the College to 
draft a general plan for the program,*” including a definition of eligi- 
bility and procedures to select eligible students.** The corresponding 
New York regulations support this requirement.*® The appellate division 





53. The trial court and the appellate court also imposed liability upon the State 
for its negligence in failing to inform the College of Campbell’s psychological problems 
and drug addiction. The record indicated that Campbell, suffered from paranoid-type 
chronic schizophrenia and that he used up to 25 bags of heroin per day while not 
incarcerated. A physician at the Albion Correctional Facility, Dr. John P. Fernandez, 
completed the Health Report and Physician’s Certificate that Campbell submitted with 
his application to SEEK. When he answered the Health Report questions, Fernandez 
omitted Campbell’s psychiatric history and record of drug-related crimes. Id. at 50, 489 
N.Y.S.2d at 961. The College knew of Campbell’s suicide attempt and parole revocation, 
but made no further inquiries regarding his record. Id. at 50, 489 N.Y.S.2d at 962; See 
supra note 50. 

Neither the trial court nor the appellate court imposed liability upon the State for 
releasing Campbell from prison or for its allegedly inadequate parole supervision of 
Campbell. 109 A.D.2d at 57, 489 N.Y.S.2d at 966-67. 

54. Eiseman, 70 N.Y.2d at 183, 518 N.Y.S.2d at 615-17. 

55. Eiseman, 109 A.D.2d at 53, 489 N.Y.S.2d at 963. Colleges are no longer 
considered to be ‘‘in loco parentis’’ to their students. See supra notes 9-14 and accom- 
panying text. 

56. Eiseman, 109 A.D.2d at 53, 489 N.Y.S.2d at 963. 

57. The statute states: ‘‘Such universities shall each formulate a general plan for 
the organization, development, co-ordination and operation of such a program. . . . Such 
a plan shall include: a) Definition of eligibility . . . . b) Procedures for the selection of 
students from among the eligibles... . ’’ N.Y. Epuc. Law § 6452(2) (McKinney 1985) 
(emphasis added). The use of the word ‘‘shall’’ in drafting legislation generally imposes 
an obligation. See G.C. THORNTON, LEGISLATIVE DRAFTING 214 (1970). 

58. Other requirements of the general plan include: description of the program’s 
contents, estimated costs, objectives, funding, student evaluation procedures, and periodic 
reports. In its analysis the appellate division focused only upon the requirements of a 
definition of eligibility and selection procedures. N.Y. Epuc. Law § 6452(2) (McKinney 
1985). 

59. The regulations state that the general plan shall require, among other things, 
‘the criteria for student eligibility for inclusion in the institution’s opportunity program. 
.. .”’ N.Y. Comp. Cones R. & REGs. tit. 8, § 27 (1970). The legislative history also shows 
intent to require the universities to devise such a plan: ‘‘Section 6452 requires both 
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found that the College did not admit Campbell to SEEK pursuant to a 
general plan it drafted; rather, it accepted Campbell because he met 
the basic statutory eligibility requirements.“ The testimony of the 
Director of Admissions indicated his belief that anyone meeting those 
requirements must be admitted.** The court asserted that the College 
breached a statutory duty by admitting Campbell without developing 
its own further guidelines for eligibility.°* The College also breached 
another statutory duty to its student population by failing to assess and 
control the risk Campbell posed to it.** This legal duty to investigate 
applicants arose only in terms of those admitted from penal institutions; 
no such duty existed to investigate applicants in general. 


C. Court of Appeals Decision 


The New York Court of Appeals discussed the College’s liability 
in terms of both the statute and public policy. The court quickly 
dismissed the appellate division’s assertion that the College’s applica- 
tion of the bare statutory standards for admission to the SEEK program 





Universities [State University of New York and City University of New York] to formulate 
plans for organization, development, coordination and operation of such programs and 
to transmit such plans to the Regents at a time required by the Rules of the Regents.’ 
Memorandum from Robert D. Stone [Counsel and Deputy Commissioner for Legal Affaia. 
for the State Education Department of New York from 1968-1987] to Counsel to the 
Governor (May 6, 1970) (recommending approval of the bill to add § 6452). 

A later New York State Education Department memorandum fiom Robert D. Stone 
reinforces the appellate division’s assertion that the legislature intended the mandatory 
formation of such a plan. In his discussion of a 1975 geographic locality amendment to 
Education Law § 6453, Stone reiterates the purpose: ‘‘Section 6452, Subdivision 2, 
requires the State University and the City University each to formulate a general plan 
for the organization, development, coordination and operations of such programs. That 
subdivision provides that such plans shall include a definitiox of eligibility.’’ Memoran- 
dum from Robert D. Stone to Counsel of the Governor (July 3, 1975) (recommending 
disapproval of the bill to amend Education Law § 6452). 

A current member of the New York State Education Department stated that Stone’s 
interpretation of the statute in his memoranda (that formulation of a general plan was 
required by the statute) is quite persuasive, since either Stone or his staff was probably 
directly involved in drafting the original bill. Telephone interview with J. Robert Daggett, 
Executive Assistant to the Commissioner; State Education Department of New York (Oct. 
27, 1987). 

60. See supra text accompanying note 49. 

61. Eiseman, 109 A.D.2d at 54, 489 N.Y.S.2d at 964. 

62. Id. at 56, 489 N.Y.S.2d at 965. 

63. The court elaborated on this duty: ‘‘The scope of the College’s duty herein is 
the well-known Palsgraf formulation that ‘the risk reasonably to be perceived defines the 
duty to be obeyed’ (Palsgraf v. Long Is. R.R. Co., 248 N.Y. 339, 344).’’ Id. 

64. Id. The court apparently implied that the background of a person admitted to 
the § 6452 programs determines the existence of a heightened duty of care to the other 
students. But the court gives clear guidance only for those applicants who are ‘‘incar- 
cerated felons.’’ Other applicants who might trigger a college’s increased duty cannot be 
identified in the opinion or the statute. 
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was insufficient.** Rather, according to the court of appeals, the College 
assumed no duty by utilizing only those requirements.® The two courts 
interpreted Education Law, Section 6452 in significantly different terms: 
the appellate division ruled that the statute requires each university to 
formulate its own separate plan, including eligibility criteria. The court 
of appeals ruled that such a plan is not required, but that the minimum 
statutory guidelines suffice. The corresponding rules and legislative 
history, however, apparently support the appellate division’s interpre- 
tation.” 

In its analysis of public policy, the court of appeals refused to hold 
the College to a heightened duty of care for admitting incarcerated 
persons to the SEEK program.® The court emphasized that when Camp- 
bell began his studies at the College, he was no longer an incarcerated 
felon.®® He had served his sentence and was legally entitled to release 
without restriction. Like any other student, Campbell had the right to 
pursue an education without discrimination based on his past, 





65. The court of appeals addressed this issue in two sentences: 

There is no basis for the conclusion first reached by the Appellate Division that 
the College breached a statutory duty when it accepted Campbell by simply 
applying the statutory standards, and without having formulated regulations 
establishing additional criteria for eligibility. We thus need not consider whether 
any duty to enact regulations, if it existed, would operate to permit recovery 
for damages for injury by one student to another. 

Eiseman, 70 N.Y.2d at 189, 518 N.Y.S.2d at 615. 

66. The court of appeals apparently viewed the. College’s duty here in terms of 
nonfeasance and thus refused to extend liability. The court conceivably could have 
imposed liability for misfeasance had the College actually determined additional eligibility 
requirements. This difference between ‘‘nonfeasance,”’ the passive inaction or failure to 
take steps to shield others from harm, and ‘‘misfeasance,”’ the active misconduct working 
positive injury to others, remains deeply rooted in negligence law. See PROSSER & KEETON, 
Torts § 56 (5th ed. 1984). 

67. See supra note 59. The sole support for the court of appeal’s interpretation is 
found in a memorandum from Anthony G. DiFalco (New York Assemblyman: 1969-1972, 
1973-1975), in which DiFalco recommends a 1975 amendment to § 6452. DiFalco 
discusses the statute, stating ‘‘it permits both SUNY [State University of New York] and 
CUNY [City University of New York] to formulate a general plan and gives them 
permission to define eligibility under Subdivision A.’’ Memorandum from Anthony G. 
DiFalco to Governor Hugh L. Carey (June 25, 1975) (emphasis added). 

68. The court of appeals explained that the purpose of the program—to give higher 
education opportunities to the disadvantaged—made it possible that persons from unsa- 
vory backgrounds, including former inmates, would be admitted. The program could not 
function if the College faced liablilty for each interaction between students in the program 
and the rest of the student population. The program’s value to its individual participants 
and to society outweighs potential issues of other students’ safety from the participants. 
Eiseman, 70 N.Y.2d at 191, 518 N.Y.S.2d at 616. 

69. Again, the court of appeals suggests a nonfeasance/misfeasance basis for its 
decision: ‘‘[W]e do not consider whether a college might or even should investigate and 
supervise its students differently.’’ Id. at 192, 518 N.Y.S.2d at 616-17. Had the College 
formulated its own admissions plan for the SEEK program, the court of appeals likely 
would have examined the issue of a heightened duty more carefully. 
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The court of appeals concluded by emphasizing the limits of its 
decision: in these circumstances, where an ex-felon was admitted pur- 
suant to statutory guidelines, the College assumed no heightened duty 
of inquiry. As the next section indicates, however, other courts might 
disagree. 


III. IMPACT OF EISEMAN ON SPECIAL ADMISSIONS PROGRAMS 


Colleges and universities may find it increasingly difficult to protect 
against civil liability as third-party defendants for the torts of others. 
Courts seem increasingly willing to hold third parties liable for the 
criminal acts of others under certain circumstances.” ‘‘Changing social 
conditions lead constantly to the recognition of new duties.’’”’ A special 
program for the educationally and economically disabled, such as that 
in Eiseman, may create such third-party liability.” Colleges and uni- 
versities must seriously consider their liability before participating in 
such a program. Liability may depend upon whether a statute like that 
in Eiseman is involved and, if so, what that statute requires. Voluntarily 
setting up a program such as SEEK could expose an institution to 
misfeasance because such a program might create a risk of harm to 
students.”* The institution must then determine whether it has a duty 
to set up special admissions criteria aimed at excluding individuals 


with violent propensities. If special criteria are adopted, the institution 
may be required to exercise due care in implementing the criteria so 
as to protect other students on campus. In addition, the institution 
should consider the ethical implications of its choices. 


A. Potential Liability 


Although the court of appeals in Eiseman did not hold the state 
college liable for failing to formulate additional eligibility criteria, it 
relied heavily on the fact that the College complied with statutory 
standards.”* Other courts may construe a similar statute to impose a 





70. See Loggans, Rape as an Intentional Tort: First- and Third-Party Liability, 21 
TRIAL 45 (1985). See also supra note 19. Courts have recently found colleges and 
universities liable for failure to protect residents from criminal assaults of third parties. 
Also, courts are imposing third-party liability for rape and sexual assault against owners 
of apartments, hotels, theaters and other public places, in increasing numbers. Loggans, 
supra, at 45-48. 

71. See PROSSER & KEETON, supra note 66, at § 54. ‘‘Generally, courts find a duty 
where reasonable persons would recognize it and agree that it exists.’’ 

72. See Eiseman, 109 A.D.2d at 53-54, 489 N.Y.S.2d at’ 958; see also supra note 
49. The College had no obligation to participate in the SEEK program, but did so 
voluntarily. 

73. See generally PRossER & KEETON, supra note 66, at § 56. 

74. See supra note 1; see also supra text accompanying notes 57, 58, 59. The 
court of appeals, however, based this conclusion on an inaccurate interpretation of the 
statute. Correctly interpreted, this statute imposed a duty on the College to formulate 
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duty of heightened inquiry in admissions, based upon the administra- 
tors’ knowledge of the risk to the other students. Indeed, even in the 
absence of a statute, a court might find such a duty. It is foreseeable 
that an ex-offender with violent tendencies, admitted as a student to a 
college or university, might injure another student. More stringent 
criteria of eligibility will diminish the risk to which the institution 
exposes its students when it chooses to accept ex-offenders as students 
and will probably fare well in a risk-benefit analysis: the institution 
can promote the important public policies of assisting former inmates’ 
reintegration into society and possibly decreasing their recidivism rate 
even as it spares its other students any unreasonable risk of harm. 


B. Recommendations 


To limit its liability, the institution should formulate admissions 
criteria and other regulations based on reliable sources before partici- 
pating in an experimental program of this type. A university might 
look to one of the models used by correctional institutions to predict 
violence in the community and in prison settings to help it assess the 
risk that an individual ex-offender may present to the campus com- 
munity.” Since these models are technical, an institution might create 
a special admissions board to ensure familiarity and accuracy with their 
use. Preadmission counseling in conjunction with this model should 
detect, as well as possible, those persons who present the most fore- 
seeable risk of violence in the community. 

A college or university implementing a special program for ex- 
offenders should identify potentially serious offenders and monitor 
them more extensively than it does other students.”* The institution 
should require counseling for these students on an ongoing basis. In 





additional eligibility standards. The College breached that duty. However, the nexus 
between this breach of duty and the murder of Rhonda Eiseman was either too attenuated 
to permit extension of liability to the College (the murder took place off campus when 
the College was not in session) or proof of the nexus was not adequately substantial. 

75. See, e.g., Rans, The Validity of Models to Predict Violence in Community and 
Prison Settings, 46 CorrEcTIONS Topay 50, 63 (1984). ‘‘Using a ‘threat to society’ outcome 
measure . . . several [of these] models [have been] found to be accurate for community 
failure prediction.’’ Three classification models for community release classification are 
1) Violence Risk Assessment (Michigan Assaultive and Property Risk model); 2) Violence 
and Recidivism Risk Assessment (lowa Risk Assessment—General, Violent and Property 
model); and 3) Recidivism Risk Assessment (National Institute of Corrections Risk and 
Needs model). 

76. See. Singer & Lewis, VIOLENCE ON RESIDENTIAL CAMPUS AND THE LEARNING OF 
NONVIOLENT FirsT AND Last Resorts (presented at the Proceedings of the University 
Symposium on Personal Safety, Albany, N.Y., Apr. 29-30, 1986) (available from ERIC 
Depository Research Service [hereinafter EDRS]). Although violent tendencies are difficult 
to predict, people who have a long history of committing criminal offenses are more 
likely to commit further offenses. Colleges and universities should consider such matters 
as data for calculating this risk, but they should avoid intruding upon an individual's 
privacy in this regard. Jd. at 45. 
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this manner, the institution’s counselors can assess any changes in 
the student’s behavior. The institution might also reserve the right to 
dismiss any student who it judges has become a threat to that student 
or other students.”” An Illinois court upheld this right to dismiss in 
Aronson v. North Park College.” 

The institution must be careful not to violate the ex-offender’s 
rights and thereby expose itself to a discrimination suit. Although those 
who have mental impairments are handicapped individuals under Sec- 
tion 504 of the Rehabilitation Act,” they will not succeed in a discrim- 
ination action if the condition prohibits them from performing the 
essential functions of an educational program.®° Heightened scrutiny of 
applicants to a special program such as SEEK will help determine 
whether individual applicants are ‘‘otherwise qualified’’ for the program 
or whether ‘‘reasonable accommodations’’ required by the Act can be 
made. 

An important precaution the institution might take is to maximize 
its on-campus program against violence. If necessary, the institution 
should develop programs in the prevention and reduction of violence 
or add to existing ones.** In addition, the institution should provide 





77. See Zitter, Physical or Mental Illness as Basis of Dismissal of Student from 
School, College, or University, 17 A.L.R. 4TH 519, 521-22. The power of an institution of 
higher education to expel students has generally been implied from the contract between the 
parties. Although the institution may not arbitrarily dismiss a student, it may dismiss the 
student if he or she does not abide by the institutional regulations. In the cases of dismissal 
of a student for mental or physical ailments, courts’ views have varied depending upon the 
facts. If the institution specifically reserves the right to dismiss the student because of mental 
or physical ailments, then a court may reason that the student accepted this dismissal right as 
part of his contract with the institution. See also Weeks, Book Review, 13 J.C.U.L. 429 (1987) 
(reviewing G. PAVELA, THE DISMISSAL OF STUDENTS WITH MENTAL [SORDERS: LEGAL ISSUES, 
PoLicy CONSIDERATIONS AND ALTERNATIVE RESPONSES (1985)). 

78. 94 ill. App. 3d 211, 217-18, 418 N.E.2d 776, 781-82 (1981). In this case, the 
student agreed on the admissions application to follow all of the regulations of the 
college. The court held that the college had the authority to dismiss the student based 
on the information communicated to it by a psychologist. The information indicated that 
the student suffered from chronic paranoia and would be a threat to herself and other 
students. Id. at 213, 418 N.E.2d at 778. 

79. 29 U.S.C. § 706(7)(B) (1982). 

80. See Rothstein, supra note 46, 235, 238-40. A student qualifying as handicapped 
under the Rehabilitation Act may not be protected by it if the student is not ‘‘otherwise 
qualified’ and/or if the student does qualify as handicapped he or she cannot be 
“‘reasonably accommodated.”’ ‘‘Current case law defining ‘otherwise qualified’ and ‘rea- 
sonable accommodations’ is a likely obstacle to complaints where discriminatory or 
negative action is taken against persons because of their mental conditions.’’ Id. at 240. 

81. Hanson, Turbett & Whelehan, INTERPERSONAL VIOLENCE: ADDRESSING THE PROBLEM 
on A COLLEGE Campus (presented at the Proceedings of the University Symposium on 
Personal Safety, Albany, N.Y., Apr. 29-30, 1986) (available from EDRS). The presenters 
advocate a program to increase awareness about violence and dispel myths concerning 
violence through education of students and faculty. This education incorporates infor- 
mation about interpersonal violence into orientation programming and into gateway 
seminars for new students. 
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special training for its security officers in the ‘‘full range of crime 
prevention techniques.’’®? The campus security officers should recog- 
nize the increased potential for problems caused by the presence, of 
certain students on campus and be equipped to intervene when nec- 
essary. The institution must balance the goal of careful supervision 
against the goal of rehabilitation to avoid stigmatizing these students. 
Educational and supervisory programs against violence are especially 
important when the institution has a policy of allowing ex-convicts to 
participate in its educational programs. 
{ 
| 
Colleges and universities planning to participate in or sponsor a 
special program that includes admission of ex-offenders have an ethical 
obligation to take measures aimed at decreasing the risk to their o her 
students. One speaker, at a symposium on college and university safety, 
noted: | 


C. Ethical Obligations 


The right to safe surroundings and the right to freedom from fear 
are among the most fundamental reasons why human beings form 
collectives, pass laws, and submit to governments. A community 
that cannot offer this absolutely basic service is hardly a com- 
munity at all. As institutions devoted to the life of the mind and 
the pursuit of truth, colleges and universities have an especially 
urgent claim on freedom from fear. Scholarly inquiry and the 
transmission of knowledge can only go forward in the presence 
of order and in the absence of threat.™ 


An educational program for ex-offenders may increase the possibility 
of violence on campus. An increased possibility of violence necessarily 
promotes fear. The institution must work to counteract this undesired 
effect so that its students may pursue their education on campus without 





82. See, e.g., Territo, Campus Rape: Determining Liability, 19 TRIAL 100, 102-03 
(1983). 

83. See, e.g., The State University College at Farmingdale, Campus AWARENESS OF 
PERSONAL SAFETY (presented at the Proceedings of the University Symposium of Personal 
Safety, Albany, N.Y., Apr. 29-30, 1986) (available from EDRS) at 218, 227. The symposium 
discussion after the presentation of this paper revealed a concern for inadequate com- 
munication between the admissions office and other college or university offices involved 
with campus safety. This concern involved people admitted to campus whose backgrounds 
suggest that they may potentially present a problem to the campus security. Specifically, 
the commentator spoke of a homicide that had occurred on campus. The perpetrator was 
on parole for other violent crimes when he was admitted to the campus as a student. 
Evidently neither the parole board nor the admissions office had contacted the institution’s 
security office. 

84. J. Komisar, WELCOME AND INTRODUCTORY REMARKS (presented at the Proceedings 
of the University Symposium on Personal Safety, Albany, N.Y., Apr. 29-30, 1986) 
(available from EDRS) at 5. 
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fear of violence. A carefully planned and implemented program will 


limit the institution’s exposure to liability and promot: an environment 
free from fear. 


CONCLUSION 


The law’s progression from an ‘‘in loco parentis’’ standard to a 
duty of care standard for assessing tort liability, together with some 
courts’ willingness to find a duty, has expanded third-party liability 
for the torts of others. The New York courts’ differing opinions in 
Eiseman illustrate the tension in the law between finding a duty (and 
thus a responsible party) and the competing value of reasonably limiting 
liability. Colleges and universities must recognize the possibility that 
the dangers stemming from special programs such as SEEK may cause 
a court to impose on the institution a duty to screen applicants to these 
programs more carefully. A plan that includes heightened eligibility 
screening and follows the other recommendations set out in this Com- 
ment should enable an institution to shield itself from third-party 
liability, to protect its students from excessive danger, to institute a 
rehabilitative educational program including ex-offenders and to pro- 
mote an atmosphere conducive to learning. An institution should be 
careful that, in its efforts to promote one of these important goals, it 
does not ignore the others. 
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CASE COMMENT 


PIME V. LOYOLA UNIVERSITY OF CHICAGO: 
THE SEVENTH CIRCUIT EXTENDS THE 
BFOQ DEFENSE 


INTRODUCTION 


On November 30, 1978, the philosophy department of Loyola 
University of Chicago adopted a resolution that called for the hiring 
of three full-time tenure track professors. However, the departmental 
resolution specifically reserved the three vacancies for Jesuit philo- 
sophers.' Since 1976, the University had employed Jerrold S. Pime as 
a part-time lecturer in philosophy; he was due to receive his doctorate 
in June of 1979. Pime, a Jew, sought a full-time tenure track position 
in the department but was told that, because of the resolution, no 
position was available for him. Pime sued the University under Title 
VII of the Civil Rights Act of 1964,” alleging that he was the victim 
of religious discrimination in an employment opportunity.° 

In the first of its two affirmative defenses, Loyola argued that 
Title VII permitted the University, as a religious employer, to require 
its employees to be Jesuits.* Second, the University claimed Title VII 





1. Pime v. Loyola Univ. of Chicago, 803 F.2d 351, 353 (7th Cir. 1986). The 
philosophy department saw a need for a Jesuit presence in the department because of 
Loyola’s Jesuit tradition. At the time the department had 31 tenure track positions, seven 
held by Jesuits. This number, according to the department, represented an adequate Jesuit 
presence. Id. at 352. Currently, Loyola’s student population is 65% Roman Catholic. 
Telephone interview with Gary Schultz, Registrar’s Office of Loyola University of Chicago 
(Nov. 25, 1987). 

2. 42 U.S.C. § 2000e-2(a) (1982), states that: 

It shall be an unlawful employment practice for an employer: 

(1) to fail or refuse to hire or to discharge any individual . . . because of such 
individual’s race, color, religion, sex, or national origin; or 

(2) to limit, segregate, or classify his employees or applicants for employment 
in any way which would deprive or tend to deprive any individual of employ- 
ment opportunities . . . because of such individual’s race, color, religion, sex, 
or national origin. 

3. Pime, 803 F.2d at 353. See infra note 56 and accompanying text. 

4. 42 U.S.C. § 2000e-2(e)(2) (1982). The district court held that Loyola did not 
qualify as a religious employer. After a lengthy discussion, the court found that Loyola 
failed to prove ‘‘that all or a considerable amount of its support, control, or management 
comes from or is in the hands of the religious society.” Pime v. Loyola Univ. of Chicago, 
585 F. Supp. 435, 440 (N.D. Ill. 1984). 
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permitted it to hire employees on the basis of religion when the 
University deemed religion a ‘‘bona fide occupational qualification’’ 
[hereinafter BFOQ] reasonably necessary to the employment position.® 

The Seventh Circuit, affirming the district court decision, ruled 
in favor of Loyola on the BFOQ defense and refused to address the 
University’s status as a religious employer. The court held that 
because Pime’s faith prevented him from being a Jesuit he had standing 
to sue on a claim of religious discrimination. But the court, noting 
the importance of Jesuit educators to Loyola, found the requirement 
reserving tenure track positions for Jesuits justified under the BFOQ 
exemption.” Judge Posner, concurring, found both defenses unneces- 
sary. Posner preferred to base the judgment solely upon Pime’s failure 
to establish a prima facie violation of Title VII.* According to Posner, 
Pime was unable to satisfy the prima facie requirement since he could 
not properly characterize his case as one involving either discrimi- 
natory treatment or discriminatory impact.® 

This Comment traces the religious BFOQ exemption as it relates 
to college and university employers. Additionally, the Comment com- 
pares the merits of the majority’s decision with Judge Posner’s con- 
curring opinion that Pime failed to state a prima facie case. 


I. THE BFOQ DEFENSE 
A. Statutory Treatment 


Congress enacted Title VII of the Civil Rights Act of 1964,*° in 
part, to address discrimination in employment practices.‘ Congress 
realized, however, that some exceptions would be necessary for reli- 
gion, sex, or national origin when deemed crucial to job performance. *? 

Congress has created three ‘‘safety valves’’ in Title VII for religious 
colleges:** § 2000e-1 (religious institution exemption),’* § 2000e-2(e)(1) 





5. 42 U.S.C. § 2000e-2(e)(1) (1982). 

6. Pime, 803 F.2d at 351. 

7. Id. at 352. The Jesuit Order founded Loyola University and its Jesuit character 
is still viewed as its main attraction to students and as the basis for continuing alumni 
support. 

8. Id. at 358. 

9. Id. 

10. 42 U.S.C. § 2000e (1982). 
11. 42 U.S.C. § 2000e-2(a) (1982); see supra note 2 for text of the Act. © 
12. For a general discussion on the BFOQ exemption, see P. Moots & E. GAFFNEY, 
CHURCH AND CAMPusS: LEGAL IssUES IN RELIGIOUSLY AFFILIATED HIGHER EDUCATION 47-54 
(1979). 
13. See Note, Religious Discrimination and Higher Education: A Continuing Di- 
lemma, 52 Notre DAME Law. 152, 153 (1976). 
14. 42 U.S.C. § 2000e-1 states: 
This subchapter shall not apply . . . to a religious corporation, association, 
educational institution, or society with respect to the employment of individuals 
of a particular religion to perform work connected with the carrying on by such 
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(BFOQ exemption)'® and § 2000e-2(e)(2) (religious employer exemp- 
tion).*° The religious institution exemptiqn allows religious educa- 
tional institutions to discriminate if the position relates to the 
organization’s activities.’ However, many religiously-affiliated edu- 
cational institutions cannot qualify for protection under the religious 
institution exemption, since they are not religious institutions within 
the statute. 

Without the religious institution exemption, religiously-affiliated 
educational institutions look to the religious employer exemption for 
protection. The religious employer exemption offers broad protection, 
but requires that a religious organization own, support, control, or 





corporation, association, educational institution, or society of its activities. 
42 U.S.C. § 2000e-1 (1982). 

The degree of religious control necessary to qualify under this exemption is not 
clear. The religious institution exemption seems to require the highest degree of religious 
control. But, no court has yet articulated a test to determine the level of control necessary 
to use the exemption. See Equal Employment Opportunity Comm’n v. Mississippi College, 
626 F.2d 477 (5th Cir. 1980) (the court did not face the issue in the case; nonetheless 
the case provides an example of a college that falls under the exemption). 

15. 42 U.S.C. § 2000e-2(e)(1) states: : 
Notwithstanding any other provision of this subchapter, (1) it shall not be an 
unlawful employment practice for an employer to hire and employ employees 

. . on the basis of . . . religion, sex, or national origin in those certain 
instances where religion, sex, or national origin is a bona fide occupational 
qualification reasonably necessary to the normal operation of that particular 
business or enterprise... . 

42 U.S.C. § 2000e-2(e)(1) (1982). 

Any employer, including religiously-affiliated colleges and universities, can plead 
the BFOQ exemption. 

16. 42 U.S.C. § 2000e-2(e)(2) states: 

Notwithstanding any other provision of this subchapter . . . (2) it shall not be 

an unlawful employment practice for a school, college, university or other 

educational institution or institution of learning to hire and employ employees 

of a particular religion if such school, college, university, or other educational 

institution or institution of learning is, in whole or in substantial part, owned, 

supported, controlled, or managed by a particular religion or by a particular 
religious corporation, association, or society, or if the curriculum of such school, 
college, university, or other educational institution or institution of learning is 
directed toward the propagation of a particular religion. 

42 U.S.C. § 2000e-2(e)(2) (1982). 

The level of control necessary for the third exemption which addresses religious 
employers is far from clear. In considering this question the Seventh Circuit has consid- 
ered: the amount of financial support the religious sponsor provides, the amount of 
control the religious sponsor exercises over the institution and the general purposes of 
the institution. See Pime v. Loyola Univ. of Chicago, 583 F. Supp 435 (N.D. Ill. 1984) 
(court determined that Loyola was not an employer within the meaning of the statute). 
But see Maguire v. Marquette Univ., 814 F.2d 1213 (7th Cir. 1987) (court determined 
that Marquette was an employer within the meaning of the statute). 

17. 42 U.S.C. § 2000e-1; see supra note 14. In 1972 Congress eliminated the § 
2000e-1 exemption for all nonreligious educational institutions due to widespread dis- 
crimination in education. See Equal Employment Opportunity Act, Pub. L. No. 92-261 
§ 3, 86 Stat. 103, Mar. 24, 1972. 
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manage the educational institution. Many colleges and universities 
find this test difficult to meet.1* Thus, under the statute religious 
educational institutions can argue only that their religiously-based 
hiring decisions come under the BFOQ exception. 

The Congressional intent behind the BFOQ exception is ambigu- 
ous. Representative Purcell of Texas feared the exemption would be 
narrowly interpreted, allowing religious discrimination only in the 
hiring of theology or philosophy teachers.’® In contrast, Representative 
Celler of New York interpreted the exception to allow discrimination 
in any administrative or teaching position.?° Congress never resolved 
this ambiguity but amended Title VII with the religious employer 
exemption to address Representative Purcell’s concerns.” 


B. Case Law 


Courts have recognized that a broad interpretation of the BFOQ 
defense in Title VII cases would frustrate Congress’ intent of pre- 
venting discrimination.?? To avoid this problem the courts place upon 
the employer the burden to show entitlement to the BFOQ defense.”* 
The employer’s evidence must indicate that the occupational qualifi- 
cation is ‘‘reasonably necessary to the normal operation of that par- 
ticular business or enterprise.’’ 

When courts determine a BFOQ’s validity they consider certain 
criteria:?5 


1) Whether the occupational qualification is reasonably necessary 
to the normal operation of the particular business in question;”¢ 
2) Whether employees with the same qualifications work in sim- 
ilar positions;?’ 

3) Whether the employer applies the BFOQ in good faith and in 
a nondiscriminatory fashion;?® and 

4) Whether the plaintiff claims the discrimination took place in 





. See Pime, 585 F. Supp. at 440. Loyola failed to meet this test in Pime. 

- 110 Conc. REc. 2585 (1964). 

. Id. at 2586. 

. Id. 

. See Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2748 (1977); see infra note 
49 and accompanying text. 

23. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973) 
(racial discrimination case that indicates the type of evidence the employer must present 
under Title VII in order to overcome a discrimination charge); see also Trans World 
Airlines, Inc. v. Thurston, 469 U.S. 111, 105 S. Ct. 613 (1985). 

24. 42 U.S.C. § 2000e-2(e)(1) (1982). 

25. This list is compiled from specific cases, as cited, to give the reader an idea 
of the various tests courts have applied. These four criteria do not constitute a test which 
has been articulated by any single court. 

26. 42 U.S.C. 2000e-2(e)(1) (1982). 

27. See Trans World Airlines, Inc., 469 U.S. at 122, 105 S. Ct. at 613. 

28. See Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 718 (7th Cir. 1969). 
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a hiring or firing situation or in a case dealing with employment 
opportunity.”° 


The first criterion, taken from Title VII, is cited by every case 
invoking the BFOQ. Second, courts have looked to whether other 
employees in similar positions have the same qualifications. In Trans 
World Airlines, Inc. v. Thurston flight captains who had been denied 
the opportunity to transfer to flight engineer positions due to their 
age, offered evidence to show that others of the same age held similar 
positions in TWA.*° Such evidence overcame TWA’s BFOQ defense.** 

Courts also consider whether the defendant applied the BFOQ in 
good faith and in a nondiscriminatory fashion. In Bowe v. Colgate- 
Palmolive Company,*? for example, the Seventh Circuit let stand 
weight lifting requirements for employees when it determined that 
the requirements applied equally to men and women.** 

A Tennessee District Court extended the BFOQ exemption to cover 
employment opportunities as well as hiring and firing in Cianciolo v. 
Members of the City Council of Knoxville, Tennessee.** Cianciolo 
involved a Knoxville ordinance that banned bisexual massages. Mas- 
seurs and masseuses claimed that the ordinance compelled parlor 
operators to make hiring decisions based on the applicant’s sex. The 
court held that the ordinance did not require parlor operators to hire 


based on sex. However, because the majority of parlor customers were 
men, the ordinance effectively prevented many women from working. 
Citing 42 U.S.C. § 2000e-2(e), the court stated, ‘‘Although this section 
speaks only to hiring and firing, its operation also impliedly applies 
to employment opportunities.’’** 

Pime applies the BFOQ defense to a new area. Prior to Pime, 
cases that discussed the BFOQ defense dealt with sex,** age,°’ relig- 





29. See Cianciolo v. Members of the City Council, Knoxville, Tenn.; 376 F. Supp. 
719, 722 (E.D. Tenn. 1974). 

. 469 U.S. 111, 117-20, 105 S. Ct. 613, 621-22 (1985). 

. Id. at 122-25, 105 S. Ct. at 622-23. 

. 416 F.2d 711 (7th Cir. 1969). 

. Id. at 718. 

. 376 F. Supp. 719 (E.D. Tenn. 1974). 

. Id. at 722. 

. See Garrett v. Okaloosa County, 734 F.2d 621 (11th Cir. 1984) (court found 
county’s reliance on local statute for claim of sex as BFOQ failed because a discriminatory 
statute cannot serve as a basis for a BFOQ); Bowe v. Colgate-Palmolive Co., 416 F.2d 
711 (7th Cir. 1969) (weight requirements allegedly used to discriminate against women 
are valid BFOQ’s so long as they are not applied in a discriminatory fashion); Cianciolo 
v. Members of the City Council, Knoxville, Tenn., 376 F. Supp. 719 (E.D. Tenn. 1974) 
(city passed ordinance that required massages be given only by people of the same sex, 
but employer’s claim of BFOQ in not hiring females is not valid because it is based on 
a discriminatory statute). 

37. See Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 105 S. Ct. 613 
(1985) (employees claimed age discrimination when denied flight engineer positions due 
to an age requirement which employer claimed as BFOQ; court ruled BFOQ invalid 
because employer did not satisfactorily justify the age requirement). 
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ion,** and race discrimination.*® Pime does not directly address any 
of these factors. Rather, Pime expanded the scope of the BFOQ defense 
to cover affiliation with a particular religious order. 

In Pime, the district court took a broad view of the BFOQ exemp- 
tion. The district court noted that Loyola held itself out as a Jesuit 
university and thus required a certain number of Jesuit priests for the 
operation of the institution.*° The University pressed its need to 
maintain a Jesuit presence on campus so that students occasionally 
encountered a Jesuit.*t The district court formulated a three-part test 
for determining whether Loyola qualified for the BFOQ exemption: 


1) Whether the university hired the employee based on religion, 
sex, or national origin; 

2) Whether religion, sex or national origin is a BFOQ; and 

3) Whether the occupational qualification is reasonably neces- 
sary to the normal operations of the university.* 


The district court concluded that Loyola met the BFOQ test when 
the philosophy department decided in good faith that the hiring of 
Jesuit philosophers was necessary to keep a Jesuit presence in the 
department.** 

The court provides unsatisfactory reasoning when it merely re- 
peats the wording of 2000e-2(e)(1) for its test. The court then concludes 
that Loyola met this test when it decided in good faith that it needed 
Jesuit philosophers. Under the district court’s standard, a university 
conceivably could make a similar good faith decision about all faculty 
or administrative positions. 

Thus, in contrast with the narrow interpretation previously put 
upon the exception by courts and governmental age .vies, the district 
court’s ruling expanded the BFOQ exemption.** By affirming the 
holding, the Seventh Circuit has upheld the expansion. 





38. See Kern v. Dynalectron Corp., 577 F. Supp. 1196 (N.D. Tex. 1983) (Employer 
required that employee helicopter pilot convert to Islam in order to assume employment 
in Saudi Arabia which involved flying around and over Mecca. Employee sued based on 
religious discrimination. The court allowed the employer’s BFOQ defense because Saudi 
law required the beheading of non-Moslems caught flying over Mecca.). 

39. See Swint v. Pullman-Standard, 624 F.2d 525 (5th Cir. 1980) (defendant’s 
claim of a BFOQ in hiring supervisory personnel based on race failed as a valid BFOQ 
because Title VII does not allow BFOQ’s based on race), rev’d on other grounds, 456 
U.S. 273, 102 S. Ct. 1781 (1981); Miller v. Texas State Bd. of Barber Examiners, 615 
F.2d 650 (5th Cir.) (BFOQ exception to Title VII does not apply to racial discrimination), 
cert. denied, 449 U.S. 891, 101 S. Ct. 249 (1980). 

40. Pime v. Loyola Univ. of Chicago, 585 F. Supp. 435, 441 (N.D. Ill. 1984). 

41. Id. at 441. 


42. Id. at 442-43. The district court in Pime did not discuss the differences between 
the second and third tests. 

43. Id. at 443. 

44. Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2748 (1977). 
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By relying on the BFOQ exemption, the Seventh Circuit must 
initially have found Loyola prima facie guilty of discrimination.* 
Loyola must then excuse this discrimination by using the BFOQ 
exception. So, the majority opinion implies that a religiously-affiliated 
college or university is prima facie guilty of religious discrimination 
when it hires a member of a religious order to the exclusion of other 
applicants. Courts have traditionally avoided such decisions.*® 


II. PRIMA FACIE CASE 


In his concurrence, Judge Posner agreed that Loyola should pre- 
vail, but would not have rested the holding on the religious BFOQ 
exemption.*”? Posner found Loyola’s reliance on the BFOQ defense 
unnecessary. Moreover, Posner feared that the majority’s holding 
would expose the BFOQ exemption to an unwarranted expansion. 
Posner preferred to base the decision upon the narrower, and more 
solid, ground that Pime failed to establish a prima facie case of 
employment discrimination.** Had the court so ruled, it would not 
have needed to reach the BFOQ exemption. Posner feared that the 
court’s holding unnecessarily broadened what ‘‘was in fact meant to 
be an extremely narrow exception.’’*® 

In order to establish a prima facie case of discrimination under 
Title VII, a plaintiff must characterize the alleged discriminatory action 


either as intentional, or as having an adverse impact on a specific 
class because of class members’ race, color, religion, sex or national 
origin.®*° Cases that involve intentional discriminatory employment 
practices fall under the heading of ‘‘disparate treatment’’ claims,** 
while courts characterize the latter types of actions as ‘‘disparate 
impact’’ cases.**? The requirements a Title VII complainant must meet 





45. Pime, 803 F.2d at 353. Pime could assert that he had been discriminated 
against because of his religion since his religion prevented him from being a Jesuit. Id. 

46. Kundar v. Muhlenberg College, 621 F. 2d 532, 547 (3d Cir. 1980) presents a 
representative opinion on this matter: ‘‘it is beyond cavil that generally faculty employ- 
ment decisions comprehend discretionary academic determinations . . . most effectively 
made within the university.”’ 

47. Pime, 803 F.2d at 356. 

48. Id. at 358. : 

49. See Dothard v. Rawlinson, 433 U.S. 321, 334, 97 S. Ct. 2720, 2729 (1977). 

50. See supra note 2 for text of statute. See generally A. SmiTH, EMPLOYMENT 
DISCRIMINATION Law 409-71 (2d ed. 1983 & Supp. 1986). 

51. See, e.g., Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 101 S. 
Ct. 1089 (1981) (sex discrimination); Furnco Constr. Corp. v. Waters, 438 U.S. 567, 98 
S. Ct. 2943 (1978) (race discrimination); Board of Trustees of Keene State College v. 
Sweeney, 439 U.S. 24, 99 S. Ct. 295 (1978) (sex discrimination); McDonnell Douglas 
Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973) (race discrimination). 

52. See, e.g., Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2720 (1977) (sex 
discrimination); Hazelwood School Dist. v. United States, 433 U.S. 299, 97 S. Ct. 2736 
(1977) (race discrimination); International Bhd. of Teamsters v. United States, 431 U.S. 
324, 97 S. Ct. 1843 (1977) (race discrimination); Griggs v. Duke Power Co., 401 U.S. 
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in a prima facie case differ depending upon which of these two 
theories is alleged. Posner argues that since Pime failed to introduce 
evidence of either discriminatory intent or discriminatory effect, he 
necessarily failed to prove a prima facie violation of Title VII.* 


A. Prima Facie Burden in Disparate Treatment Claims 


In McDonnell Douglas Corp. v. Green, the United States Supreme 
Court fashioned a set of criteria which a complainant must meet in 
order to establish a prima facie case under a disparate treatment 
theory.** In order to satisfy the McDonnell Douglas test, and thus 
establish a prima facie case, complainants must show that (1) they 
belonged to a disadvantaged class or minority; (2) they sought®* and 
were qualified for the position; (3) though qualified, they were re- 
jected; and (4) the employer filled the position with a person pos- 
sessing similar qualifications.°*’ 

Though Posner does not directly cite the McDonnell Douglas test, 
his analysis nonetheless addresses the relevant McDonnell Douglas 
requirements. Posner’s argument focuses on Pime’s failure to meet the 
first two criteria: (1) Pime does not fall into a disadvantaged religious 
minority merely because he is a Jew, or even because he is a non- 
Catholic; since only a small percentage of Catholics are Jesuits, many 





424, 91 S. Ct. 849 (1971) (race discrimination); Moore v. Hughes Helicopter, Inc., 708 
F.2d 475 (9th Cir. 1983) (race and sex discrimination); Equal Employment Opportunity 
Comm’n v. American Nat’! Bank, 652 F.2d 1176 (4th Cir. 1981) (race discrimination), 
cert. denied, 459 U.S. 923, 103 S. Ct. 235 (1982). See also Note, Employment Discrim- 
ination: Good Faith as a Defense in Title VII Actions, 19 WaKE Forest L. REv. 291, nn.2 
& 3 (1983). See, e.g., Griggs, 401 U.S. at 424, 91 S. Ct. at 849 (holding that a showing 
of the employer’s discriminatory intent, while required in a disparate treatment case, is 
not required in a disparate impact case). 

53. Pime, 803 F.2d at 358; see infra note 75 and accompanying text. 

54. 411 U.S. 792, 93 S. Ct. 1817 (1973). 

55. Though McDonnell Douglas addressed a corporate employer’s racial discrimi- 
nation, courts have subsequently extended the test to Title VII suits involving numerous 
universities and colleges. Some recent examples in each protected category include: 
Smith v. University of N.C., 632 F.2d 316 (4th Cir. 1980) (religious discrimination); 
Lincoln v. Board of Regents of Univ. Sys. of Georgia, 697 F.2d 928 (11th Cir.), cert. 
denied, 464 U.S. 826, 104 S. Ct. 97 (1983) (racial discrimination); Namenwirth v. Board 
of Regents of the Univ. of Wis. Sys., 769 F.2d 1235 (7th Cir.), cert. denied, 474 U.S. 
1061, 106 S. Ct. 807 (1986) (sexual discrimination); and Ritter v. Mount Saint Mary’s 
College, 814 F.2d 986 (4th Cir.), cert. denied, 108 S. Ct. 260 (1987) (age discrimination). 

See generally Note, Faculty Hiring Suits Under Title VII, 6 Harv. Woman’s L.J. 193, 
196 (1983). 

56. In Pime, 803 F.2d 351, 353 & n.1, the court held that even though Pime did 
not formally apply for the position, no standing question arose, given the fact that one 
need not apply for a job ‘‘when it is obvious that it would be a futile act.’’ International 
Bhd. of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 1843 (1977). 

57. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). See, 
e.g., Smith, 632 F.2d at 340. 


‘ 
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non-Jesuit Catholics would also be denied the position;** and (2) Pime 
lacked the requisite qualifications for the position since he lacked the 
‘‘particular [Jesuit] training and outlook’’ that the philosophy depart- 
ment deemed necessary for the position.*® Posner thus disposed of 
any disparate treatment claim. 

Even the majority recognized a problem in finding that Pime had 
established a prima facie case. Referring to Pime’s inability to establish 
himself as part of a specifically disadvantaged class, the majority 
stated, ‘‘The faculty resolution excluded every non-Jesuit from con- 
sideration, whether of the Catholic faith or otherwise.’’®* Yet the 
majority chose to assume that since Pime’s Jewishness prevented him 
from being a Jesuit, he could assert that he had been discriminated 
against because of his religion. 

Rather than make such an assumption, and thereby require Loyola 
to defend itself, Posner would narrowly interpret the prima facie 
requirements. Such an interpretation would never present Loyola with 
a case to rebut.®? More importantly, had the majority read the prima 
facie standards more narrowly, it could have avoided ‘‘stretching the 
[religious BFOQ] exemption”’ to include membership in a particular 
religious society.® 

The Seventh Circuit followed the prima facie route in Maguire v. 
Marquette University.** Maguire presented the court with another 


opportunity to discuss a Title VII claim against a religious university. 
In that case, Marquette University denied Dr. Marjorie Reiley Maguire 
a position as associate professor of theology.®* Maguire brought an 
employment discrimination action against the University, alleging that 
the University denied her the position because of her sex.** On appeal, 
the Seventh Circuit decided that Maguire had failed to establish a 
prima facie case of sex discrimination.” 





58. Pime, 803 F.2d at 354. Posner argues, ‘‘If Pime were a Catholic but not a 
Jesuit he would be just as ineligible for the position as he is being a Jew... .”’ Id. 

59. Id. at 356. The departmental resolution expressed a strong desire for a Jesuit 
presence in the philosophy department of a school such as Loyola, with a powerful Jesuit 
tradition. Id. at 352; see supra note 7 and accompanying text. 

60. Id. at 353. See also id. at 355, where Posner points out, ‘‘Of course, my 
argument would fall to the ground if the Jesuit order were itself a religion within the 
meaning of Titie VII. But the statute seems to use the term in its ordinary sense. . . 
and in ordinary language, Jesuits are a Catholic order, not a separate religion.”’ 

61. Id. at 353. 

62. If Pime fails to meet his burden of going forward, the court must dispose of 
the case and Loyola need not call upon any defense or justification. 11 WestT’s FEDERAL 
PRACTICE MANUAL § 16253 (M. Volz 2d ed. 1980). 

63. Pime, 803 F.2d at 357. 

64. 814 F.2d 1213 (7th Cir. 1987). 

65. Id. at 1214. 

66. Id. The district court dismissed Maguire’s action. Maguire v. Marquette Univ., 
627 F. Supp. 1499 (E.D. Wis. 1986). 

67. 814 F.2d at 1214. 
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The court purposely avoided the religious employer exemption, 
stating, ‘‘Fortunately we need not determine whether Marquette qual- 
ifies as a religious employer under the terms of the exemption and if 
so whether the exemption covers the type of hiring decision involved 
here, for this case can be resolved on a much narrower ground.’’® 

The court implied that Maguire failed to meet the second Mc- 
Donnell Douglas criterion, qualification for the position. Marquette 
deemed that Maguire’s views on abortion made her an undesirable 
candidate for the position of a theology professor in a religious 
university.*° The court found that the University, faced with Maguire’s 
controversial beliefs, would have reached the same decision even had 
she been a man.”° Since Maguire’s views rendered her unqualified for 
the position, she thus failed to establish a prima facie case of sex 
discrimination. 

Maguire, thus, did not present the Seventh Circuit with an op- 
portunity to interpret the BFOQ exemption. However, in light of the 
majority’s relief at not having to analyze the religious employer ex- 
emption,”! it appears safe to assume that the court would have con- 
tinued to opt for the narrower prima facie ground. 


B. Prima Facie Burden in Disparate Impact Claims 


The Supreme Court, in Dothard v. Rawlinson,” articulated a 
standard by which a complainant can establish a prima facie case of 
discrimination based on disparate impact. A plaintiff need only show 
that an employment practice facially neutral with respect to matters 
of race, religion and sex, actually results in the hiring of applicants 
in a ‘‘significantly discriminatory pattern.’’’* 





68. Id. at 1216. The ‘‘narrower ground”’ is failure to establish a prima facie case. 
Yet the court engages itself in a discussion of Marquette’s intent in the hiring decision. 
Id. at 1217. Intent, of course, is not an issue in the prima facie stage of the case. 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824 (1973). 
Perhaps the court anticipated the intent issue and wished to dispose of it for the sake of 
completeness. 

69. Maguire, 814 F.2d at 1217. She would have been rejected because of ‘‘her 
perceived hostility to the institutional church and its teachings, and to the goals and 
missions of Marquette.’’ Id. 

70. Id. at 1214. 

71. ‘‘Fortunately, we need not determine whether Marquette qualifies as a religious 
employer . . . for this case can be resolved on a much narrower ground.”’ Id. at 1216. 
See supra note 68 and accompanying text. 

72. 433 U.S. 321, 97 S. Ct. 2720 (1977). 

73. Id. at 329, 97 S. Ct. at 2726. In Dothard, the plaintiff sufficiently established 
that height and weight requirements for employment in a correctional facility operated 
to disproportionately exclude women from employment. Dothard, 433 U.S. at 329-30, 97 
S. Ct. at 2726-27. The plaintiff thus successfully made out her prima facie case. Id. 

The Court, however, found in favor of the employer on a BFOQ defense. They 
determined that the regulation was valid in light of the fact that 20% of the male 
prisoners were sex offenders and were scattered throughout the penitentiary’s dormitory 
facilities, making it impossible to adequately protect the female prison guards. Id. at 
329, 97 S. Ct. at 2726. 
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Posner cites Dothard for the proposition that a Title VII plaintiff 
may invalidate a facially neutral employment practice if he shows 
that the practice ‘‘bears disproportionately and unjustifiably on a 
protected group.’’’* However, the question of whether the employer’s 
actions are justifiable is not appropriately posed in the prima facie 
part of a disparate impact case; under Dothard, disproportionality 
alone makes out a prima facie case.”> It becomes necessary for the 
employer to justify the practice only after the plaintiff establishes the 
prima facie case.” The employer might make such a showing, for 
example, by utilizing specific Title VII exemptions like the BFOQ 
defense. But Posner prefers to cut off Pime’s claim early, before Loyola 
is forced to use the defense and, in using it, subject it to unnecessary 
expansion.”’ 

Posner stated, ‘‘Pime has not tried to make out a case of disparate 
impact.’’”® Were Pime to attempt such an argument, he would face 
technical difficulties. First, it would seem odd to call the philosophy 
department’s resolution ‘‘facially neutral’’ in its treatment of different 
groups. To the contrary, it openly called for hiring from one particular 
group of people. Disparate impact cases have traditionally involved 
such practices as height, weight, or strength requirements, or suc- 
cessful performance on a qualification test.”” These employment prac- 
tices, on their face, express no preference whatsoever with respect to 
race, religion, sex, or national origin. Loyola’s resolution, however, 


unequivocally announced its preference for Jesuit employees.*° 
Second, disparate impact cases arise when such facially neutral 
practices lead to results that fall more harshly on one group than on 





74. Pime, 803 F.2d at 355. 

75. Dothard, 433 U.S. at 329, 97 S. Ct. at 2726. Along with the element of 
justification, Posner injects the element of intent into his discussions of both disparate 
treatment and disparate impact. He concludes, ‘‘I would avoid both defenses, and place 
the decision on the ground that there was no prima facie violation of Title VII, given 
the lack of evidence of discriminatory intention or discriminatory effect.’’ Pime, 803 F.2d 
at 358. The statement implies that Pime had the burden to prove, in his prima facie 
case, an invidious intent on the part of Loyola. This, of course, is inconsistent with the 
McDonnell Douglas test. The element of intent is not a part of the prima facie case. 
Rather, intent is defensive material, properly raised after the burden of going forward 
with the evidence shifts to the defendant. 11 WEsT’s FEDERAL PRACTICE MANUAL § 16253 
(M. Volz 2d ed. 1980). See also McDonnell Douglas, 411 U.S. at 802, 93 S. Ct. at 1824. 

76. 433 U.S. at 324, 97 S. Ct. at 2726. See also Griggs v. Duke Power Co., 401 
U.S. 424, 432, 91 S. Ct. 849, 854 (1971). 

77. With the court’s decision that affiliation with the Jesuit Order is ‘‘reasonably 
necessary to the normal operation of’’ [42 U.S.C. § 2000-2(e)(1) (1982)] a philosophy 
department in a school with a strong Jesuit tradition, ‘‘the concept of bona fide occu- 
pational qualification could expand almost without limit.’’ Pime, 803 F.2d at 356. 

78. Id. at 355. 

79. See, e.g., Dothard, 433 U.S. 321, 97 S. Ct. 2720 (1977) (height and weight 
requirements); Griggs, 401 U.S. 424, 91 S. Ct. 849 (1971) (qualification tests); Albemarle 
Paper Co. v. Moody, 422 U.S. 405, 95 S. Ct. 2362 (1975) (employment testing program). 

80. Pime, 803 F.2d at 353. 
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another.*: In Pime, however, the effects of Loyola’s resolution fall as 
harshly upon Moslems, Protestants, and non-Jesuit Catholics, as upon 
Jews. Pime, at best, can make a disparate impact argument only if he 
classifies himself as a non-Catholic. If Loyola insisted on hiring only 
Jesuits, then the result would be disproportionately harsh on non- 
Catholics (since only Catholics can be Jesuits).*®? 

But Posner hinted that ‘‘non-Catholics’’ constituted too wide a 
group for a disparate impact case. He further suggested that such an 
argument would remain insufficient for a prima facie case since Pime 
presented no evidence of the number of non-Catholics filling the 
twenty-four non-reserved positions.** Posner would require such sta- 
tistics for a successful prima facie case. 

Posner’s reasoning reflects an attitude favoring university freedom 
in faculty employment decisions. Yet he quite regularly and thor- 
oughly discusses Loyola’s intent, an element which is out of place in 
a prima facie burden. Nevertheless, Posner’s argument well suits the 
goal of expanding freedom in the area of university hiring, while 
constricting the use of Title VII exemptions. 


CONCLUSION 


The significance of Pime is not that it allows a school with a 
Catholic tradition to set aside for Jesuits a certain number of faculty 


positions in its philosophy department. As Judge Posner noted in his 
concurring opinion: 


It is hard to believe that the philosophy department of the 
University of Chicago—or of Brandeis University—would be guilty 
of a prima facie violation of Title VII if it reserved a few slots 
for Jesuits, believing the Jesuit point of view on philosophy was 
one to which the students should be exposed; and Loyola should 
have the same right.* 


Rather, the case’s significance lies in the majority’s finding of religious 
discrimination and its subsequent expansion of the BFOQ defense to 
arrive at a just decision. 

Posner’s prima facie argument provides an alternative to the 
majority’s approach. Posner questions the necessity of even reaching 
the BFOQ issue. But despite Posner’s insistence on disposing of this 
case in its prima facie stage, he too lapses into discussions of intent 
and justification. 

Finally, Pime raises the danger that other schools like Loyola, 
religious in character but not religiously controlled as defined by 42 





81. See Brewster v. Barnes, 788 F.2d 985, 986 (4th Cir. 1986). 
82. Pime, 803 F.2d at 355-56. 
83. Id. at 356. 


84. Id. at 354. 
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U.S.C. § 2000e-2(e)(2), open themselves up to suits by members of 
the faculty or outside applicants if the institution requires certain 
employees to be members of a particular religious order. Cutting off 
the plaintiff's case at the the prima facie stage would avoid this 
situation. The BFOQ defense requires the school to prove that the 
requirement in question is indeed a bona fide occupational qualifi- 
cation.®® 


Susan J. Curry* 
Donald J. Manderfeld** 
William H. Sullivan*** 





85. The implications of this decision may prove to be far-reaching. The court may 
have opened the judicial system to more unnecessary litigation. Disgruntled employees 
now have another option under which to sue. 
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